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IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
SPECIAL ORIGINAL JURISDICTION

WRIT PETITION NO. 1509 OF 2016

IN THE MATTER OF:

An Application under Article 102(1) of the
Constitution of the People’s Republic of
Bengladesh.

AND
IN THE MATTER OF:

Syed Saifuddin Kamal, son of SM Kamal
Pasha, of House 419, Road 30, Mohakhali.
DCHS, Dhaka- 1206 and another

....... Petitioners

VERSUS
Bangladesh, represented by the Sccretary,
Ministry of Health, Bangladesh Secretariat,
P.S. Ramna, Dhaka and others.
..... Respondents.

Ms. Sara Hossain, Advocate
Ms. Anita Ghazi Rahman,
Ms. Rashna Imam and
Ms. Sharmin Akter, Advocates
... For the Peutioners.
Ms. Kazi Zinat Hogue, DAG with
Mr. Amit Talkder, DAG,
Mr. Zakir Hossain Ripon, AAG,
Ms. Nazma Afreen, AAG
... For the Respondent No. 1

Mr. Khaled Hamid Chowdhury, Advocate with
Mr. Shafayat Ullah, Advocate

... For the Respondent No. 2

Heard on ; 28.2.2017, 542017, 7.5.2017.
23.8.2017. 3.1.2018, 27.3.2018,
28.3.2018 and 7.8.201R8.

Judement on: 8.8.2018

Present :
Mr. Justice Syed Refaat Ahmed
And
Mr. Justice Farid Ahmed
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In this Application under Article 102 of the Constitution a Rule

Nisi was issued on 10.2.2016 calling upon the Respondents to show
cause as to why the failure to ensure the provision by existing hospitals
and clinics, whether governmental or private, of emergency medical
services to critically injured persons should not be declared to be without
iawful authority and violative of the fundamental rights as guaranteed
under Articles 27, 31 and 32 of the Constitution and why the Respondent
Nos. 1 and 3 should not be directed to require hospitals, clinics and
stors to render imunediate émergency medical services as and when
dtically injured persons are brought to them and if any hospital/clinic
dces not have such emergency medical service, why they should not be
directed to ensure that those critically injured persons are sent to the
rearest available hospital with an emergency service, and/or to
incorporaté such a requirement in the licence issued to any privatc
hospital or clinic, and to set up a complaint-system to receive reports
regarding any such denial of services and/or such other or further Order
ot Orders passed as to this Court may seem fit and proper.
Accompanying the Rule were an initial set of directions which
have since formed the basis of successive Orders leading finally to the
formulation of the guidelines anticipated therein. The guidelines that are

now placed before this Court for its sanction and approval are in the

form of the ¥ow ToTF </ T/ GFs) ¥ C79 [FF5eeaT 6 TSR
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It is noted that apart from an initial teething problem regarding

due compliance with this Court’s initial directions the ensuing two-year
period has witnessed a mobilization of efforts of b{sth the Petitioners and
the concerned Respondents that have led .to the &7 emerging as the
preduct of a concerted effort overseen crucially at all material dates by
this Court. Such effort is duly reflected in a series of Orders issued by
this Court and bear reference in this Judgment in charting and explaining

; process through which the formulation of the /&we7 has evolved
:omé mere aspiration to a ground-breaking reality.

On 6.6.2016 this Court was constrained to issue a notice to show
cause for contempt on the concerned Respondents on their perceived
failure to duly submit a progress report as anticipated in the Rule issuing
Order. An Order of ‘26.7.2016 records the Affidavit-of-Compliance
being filed on the part of the concemed Resp(;ndents with an apology
sought for any unwitting delay and upon satisfa;:tion of which the
Respondents were exonerated by this Court.

The process thereafier has essentially been a tripartite one with the
Court at all materiz] dates :ssuing extensive directions to both sides and
monitoring the progress and compliance with the same. This Court will
be remiss in not acknowledging specifically the effort put in on behalf of
the Petitioners by \43 Anita Ghazi Rahman, Ms. Rashna Imam and Ms.
Sharmin Akhtar, and on behalf of the concerned Respondents by Ms.

Kazi Zinat Hoque, the learned Deputy Attorney General and Mr. Zakir
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Hossain Ripon, the learned Assistant Attorney General. It s

acknowledged that the 7/é%ra7 as discussed below would not have seen
the light of day without the good efforts of these individuals and the
assistance extended to this Court at ali material times.

The Petitioner No. 1, Syed Saifuddin Kamal, is a citizen of
Bangladesh and the founder and manéging director of Toru, a company
incorporated under the Companies Act, 1994, which works with youth
across the country to transform innovations to social enterprises. The
Petitioner No. 2, Bangladesh Legal Aid and Services Trust (BLAST) is
a national non-governmental legal services organization which has a
substantial track record of extending leg;al aid to the poor and
disadvantaged as well as initiating public interest litigation for ensuring
access to justice and protection of the fundamental rights of all citizens.

The Réspondem Nos. 1 to 4 are Bangladesh, represented by the
Secretary, Minisiy of Health and Family Welfare, the Secretary,
Ministry of Road Transport and Bridges, the Director General of the
Directorate General of Health Services, and the Bangladesh !\/;[cdical and
Dental Council respectively.

The Petitioners are aggrieved by the failure to ensure emergency
medical care by hospitals and clinics in derogation of the constitutional
and statutory duties owed to the citizenry of this country ensuring the
availability of emergency medical care at all hospitals and by doctors as

and when needed.
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The facts in thé context of which this Petition arises are that at
8.26 pm on Thursday, 21 January 2016, the Petitioner No. 1 was driving
his car on Airport Road near Road No. 23, Banani, Dhaka when he was
shocked to see a man slip and fail undcr the wheels of a bus just as he
was trying to board it. The Petitioner No. 1, horrified at what he
witnessed, immediately stopped his car, got out and ran to assist the .

. man. On seeing that he was critically injured, the Petitioner No. 1 and
.another bystander together put the victim in the Petitioner’s car and
drove to the nearest private hospital in Gulshan. However, a guard at the
hospital refused admission on learning that the man in question was an
emergency patient. The Petitioner accompanied by the other man then
drove on to two cther private hospitals in the area but was turned away
cach time, first by a Sf:curity guard, and then by a doctor. The doctor in
this latter instance checked the patient but refused to treat him, even
when the Petitioner stated that he would bear the costs of treatment, and
instead advised the Petitioner to take the man to the Dhaka Medical
College Hospital. The hospital also refused to provide an ambulance
when requested for this purpose despite the Petitioner No. 1 being
willing to pay for this service.

The Petitioner No. 1 then went to the Gulshan Police Station, from
where a Sub-Inspector accompanied him to a government hospital, the
Kurmitola General Hospital, where the critically injured man: was
declared dead on arrival at around 9.45 pm. Ti:ie Petitioner No. 1 was

informed subsequently bv the Sub-Inspector that the victim had becn
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identified as one Arafat, aged about 18 years, and that he had worked as
a bus helper and lived with his maternal uncle, Alam, in Toﬁgi. A report
on this incident was published in a national newspaper, The Daily Star
on 24.1.2016. Arafat’s sad demise, aﬁd a loss of a precious life that was
wholly aviodable, thus proved to be a catalyst for both a systemic change
and legal redress to address the fate similarly suffered until now by
‘c;auntless others at the hands of an unresponsive emergency medical
service delivery system in this country. Arafat's story alerted all
concerned to shrivg off the sense of the all prevailing resigned acceptance
of the status quo where such unresponsive system operates defiantly

i N
without accountability and impunity.
”~
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In addition to the facts above germane to Arafat’s story, it is

asserted further that the situation and predicament faced by the Petitioner

No. 1 as a conscientious citizen is in fact one experienced by thousands

of persons, victims and their aiders, across the country on a regular basis,

in seeking to obtain emergency medical services following critical
injuries inflicted.

It is stated that effective emergency medical services, which
require that every person has access to emergency care regardless of
his/her ability to pay, are simply currently not available in Bangladesh.
The reasons for this are manifold. First, the numbers of state hospitals or
health centres w.th available emergency facilities are inadequate.
Second, even where private hospitals have emergency facilitics, they

often deny admission te emergency patients, a situation which is
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aggravated by the f‘act‘that there is no accountability for hospitals or
doctors who refuse such services. Thirdly, there is a lack of proper
coordination of such services among both Government and private
hospitals. The National Road Safety étrategic Action Plan (“NRSSAP™)
2014-2016 which has been adopted by the National Road Safety
Council, under he aegis of the Respondent No. 2, Ministry of Road
Transport and Bridges, Road Transport and Highways Division,
provides for measures to be taken regarding administering first aid and
also for transporting those injured in highways and for collection by
hospitals of casualty data. However, the Petitioners assert, the NRSSAP
contains no clear directions regarding the exact nature, kind and extent
of services to be provided or indeed how to regulate or monitor
compliance by hospitals and doctors with their duties to provide
emergency servi‘;es.

This Court has also been taken through the existing body of laws
which the Petitioners contend to be inadequate but which nevertheless
pro‘v-'idc the essential tools for evaluating a comprehensive body of the
rules and standards as prayed for. Inl this regard the learned Advocate,
Ms. Rashna Imim, for the Petitioners submits that the failure to provide
emergency medical services may be primarily attributed to there being
no specific legal framework for provision of emergency medical services

in Bangladesh.
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The law applicable to medical and dental practitioners and

medical assistants in general, the Bangladesh Medical and Dental
Council Act 2010 (“BMDC Act”), inter alia, mandates registrati_on of
m:&:dical and dental practitioners ‘and medical assistants by the
Bangladesh Medical and Dental Council (Sections 18-20), lays down
criteria to be fulfilled for registration and circumstances in which
registration may be cancelled (Section 23), and makes false pretence, use

{ fake titles, usc of banned medicines, etc, criminal offence punishable
~ith fines and/or imprisonment.

In exercise of the powers conferred by the predecessor Act being
the Medical ana Dental Council Act, 1980, Bangladesh Medical Dental
Council on 24.3.1983 adopted the Code of Medical Ethics (*Code”) to
};)'3 followed by all registered medical and dental practitioners. Clause 5
of the Code states that, “Gross negligence in respect of his professional
duties to his patient may be regarded as misconduct sufficient to justify
the suspension or the removal of the name of a Medical/Dental
practitioner from the Register”

The law applicable to private hospitals and clinics in general, the
Medical Practice and I’:'iva.te Clinics and Laboratories (Regulation)
Ordinance 1982, mandates licensing of private clinics, hospitals, nursing
homcs (Scction 8), lays down the conditions that must be fulfilied before
a licence may be granted (Section 9 read with Schedules B and C),
empowers Director-General Health Services to inspect any chamber of a
registered medical practitioner, private clinics, hospitals, hursing homes

and laboratories to monitor compliance with the provisions of the
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O:dinance. Upon inspection, the Ordinance empowers the DGHS to
d

cancel the licence of a private clinic, hospital or nursing home and in the
case of a registered medical practitioner or a laboratory, recommend to
the Government to debar the former and dose down the latter, if found
to be non-compliant (Section 11).

The closest provision that one can argue that the Ordinance has to
mandating the establishment of an emergency department in every
private clinic and hospital can be foundr in section 9(d) and {e) which
provides that in order to get a licence , the clinic must have “such
_essential equipments as aré specified in Schedule B” and * adequate
supply of life-savingand essential medicines . Ms. Imam submits that on
the face of it this is inadequate and nothing short of expressly making
emergency departments a condition of the licence of a private clinic will
suffice.

In exercise of the powers conferred by section 6 of the Ordinance,
the Ministry of Hezlilth framed the Private Clinics and Laboratories
L.icensc Rules, 1982 whicb contains the forms in which a private clinic
shall apply for a licence and in which a licence shall be granted, upon
satisfaction of all the conditions specified ir the Ordinance.

Ms. Rashna Imam further submits that the éenerak laws discussed
above aré inadequate, at best, insofar as mandating, laying down
standards for and regulating the provision of emergency medical services
are concerned inasmuch as integral to the provision of emergency
fi

medical services in Bangladesh are, inter alia, the following matters and
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none of the said matters have been provided for bv the general

»

discussed above:
- mandate the provision of emergency medical services
irrespective of financial inabiiity or legal complications of the
patient.
- mandate hospitals and clinics to have emergency departments if
they are to be licensed.
- lay down standards for emergency departments of hospitals and
clinics, in terms of infrastructure, equipment, manpower, etc.
- lay down structural and functional requirements of ambulances.
- legal protection of good Saméritans against police questioning
and ha;‘as:;ment
- legal obligations of medical practitioners providing emergency
medical services, e.g. consent to surgery if patient is a minor and
unattended by an adult or unconsciousror of unsound mind and
unattended by an adult.
It is argued, consequentially, that for any lega!l framework on emergency
medical services to be considered adequate, it must provide for the
above matters at the very least. The Ordinance read with the Rules and
the BMDC Act read with the Code are completely silent on ali of the
aspects of emergency medical services stated above,
The intent and objective behind this Writ Petition and the scope of
the proposed set of guideiines came to be considered by this Court as

reflected in its Order of 18.1.2017
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“It appears that the underlying Writ Petition has
been filed with the primary intent of ensuring the
easy accessibility to emergency medical care and
intervention as prevents the undue loss of life of road
accident victims. Concomitantly, the intent also is of
preparing a set of.back-up action plans, policy
Sformulations and, in all likelihood, statutory
enactments to facilitate the assured availability of
such services and intervention in the best feasible
manner. It is in that context further that the
Petitioners concomitantly bring forth the notion of a
“Good Samaritan” being a bystander unreserved(y
coming 1o the aid of such road accident victims and
taking on the responsibility of access to emergency
medical care and intervention. The Court's aid is
soughi in this regard to bring about a mechanism
ensuring further the personal safety of such "Good
Samaritans” made possible by the assured and ready
availability  of assistance -of Ilmv  enforcement
agencies and medical service providers both in the
public and the private sectors.”

That Order threw light on the entire gamut of stakcholders who must
recessarily have identified roles in the formulation of the guidelines and

would be assigned specific tasks and responsibilities thereunder. Indeed,

‘the issue of the proposed guidelines serving to secure the status and role

1

of "Good Samaritans” emerged at this point as a cornerstone of the
Petitioners’ Application.

In this regard, the Petitioners highlight the absence of legal
protection of a Good Samaritan i.e., someone who renders aid in an
emergency to an injured person on a voluntary basis. This Court is told
that it 1s an all tv0 common occurrence to see an injured person lying on

the road with passers-by just watching, expressing their pity or walking

away without intervening. In many cases people are afraid to act as

e



Good Samaritans for fear that they will become involved in police

questioning or giving evidence in courts. Currently in Bangladesh there
is no law that offers protection to such Good Samaritans, that is, those
who come forward to help accidelnt victims. While no such study
appears to be i;"l place in Bangladesh as yet, it may be noted that in a
survey done in ‘ndia 2013 by Save LIFE Foundation, an NGO focused
on improving road safety and emergency care, it was found that 74%
bystanders in India are unlikely to assist a seriously injured person on
the road, irrespective of whether they are alone at the spot or in the
presence of others, with the finding that 88% of bystanders who were

nlikely to assist cited legal hassles like police questioning and court
appearances as a deterring factor while 77% of those unlikely to assist
said lack of cooperation from hospitals is also a reason. It is submitted
that the percentage of such apathy may be safely assumed to be similar
and as abysmal in Bangladesh.

In substantiating the significance of the role of Good Samaritans
the Petitioners draw on a similar exercise previousl}‘. undertaken under
the aegis of the Supreme Court of India in Save Life Foundation and
another vs. Unicn of India and another in Writ Petition (Civil) No
235/2012 in which the Ministry of Road Transport and Highways (Road
Safety) issued necessary directions by gazette notifications with regard
to the protection of Good Samaritans to be followed by hospitals, police

and all other authorities until appropriate legislation by the Union
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Legislature. In this regard this Court has had the benefit of the said

(azette notifications dated 13.5.2015 and 21.1.2016 placed before it for
its perusal.

As early as in January 2017 this Court, seized of the above facts
and apprised of judicial interventions elsewhere, noted that the existing
Article 9 of the NRSSAP constituted a starting point for requisite action
to be taken further by the léad agents/agencies as stakcholders in this
venture of formulation of guidelines of whom the Respondent No. I,
Ministry of Health appeared to have already taken a lead role. [t was also
roted that the NRSSAP, with an implementation period culminating in
December, 2016 appeared to have, however, been revisited halfway due
to this Court’s intervention as early as in February, 2016 through its Rule
1ssuing Order and accompanying direction. That exercise, spurred by this
Court’s successive directives and Orders since Tanuary, 2017, bore
testament to the need for a more comprehensive approach to the issues at
hand and the fomulation of a broad-based response and intervention
mechanism to be devised. On that date this Court took note of an
Afﬁdavit—of-Compléancc filed by the Respondent No. 1, Ministry of
Health on 1.9.2016 apprising of a stakeholders’ meeting of 23.8.2016.
Documents brought on rt-acord suggest an Action Blueprint devised by
specific reference to the Orders and directions of this Court and
assigning sector specific roles and responsibilities to various

stakehoiders and implementing authorities. Chief among the decisions
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taken and roles assigned at that meeting, in this Court’s view, was the

assumption of responsibility by the Respondent No. 1, Ministry of
Health itself to formulate guidelines with regard to the provision of
emergency medical services to victims of road accidents. As emphasized
further by Ms. Rashnaz Imam representing the Petitioners, this Court
deemed fit to also require the Respondent No. 1 to additionally consider
bringing the protection of Good Samaritans under the purview of the
proposed guidelines.

At that time there was concern expressed by this Court of an
absence of co-ordinated activity between the two major stakeholders and
lead implementation egencies being the Respondent No. 1 and
Respondent No. 2, Ministry of Road Transport and Bridges given the
initial intent and objective behind the Court’s Order for these two
siakeholders to work together. The Respondent No. 2 in that light was
asked to bring to the Court its own proposal on the issues at hand and
tiiis was complied with duly. It suffices to note here that two years on,
with the drafting of the #/fe%@ the Respondent No. 2 now raises no
objection to a judicial sanction being granted it, thercby, expressing the
Ministry of Road, Transport and Bridge’s acceptance in principle of the
sufficiency of the Mfewar .

On 29.1.2017 this Court recorded an initiative taken by the
Respondent No. 1 on 26.1.2017 1o form a Special Committee for

drafting the guidelines within a reasonably short period of time. The
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complexion of the Committee so formed was brought on record through

a compliance filed by the Respondent No. 1 and as recorded by this
Court’s Order on 19.2.2017. It is evident from Annexure-‘1" of the
Respondent No. 1's Supplementary Affidavit-in-Compliance of
31.‘1.2017 that the Respondent No. 1, Ministry by a memo being No.
45.156.116.00.00.011.2011-37 dated 26.1.2017 constituted a four-
member Committee headed by the Joint Secretary (Hospital) of the
Respondent No.i, Ministry to formulate the guidelines. The other
raembers of the Committee are the Joint Secretary (Hospital) of the
Respondent No. 1, Ministry, the Director (Hospital and Clinic),
Directorate of Health, Mohakhali, Dhaka and Senior Assistant Secretary,
{(Hospital-3) Section, Ministry of Health.

An Affidavit-in-Compliance of 23.3.2017 filed on behalf of the
Respondent No. 1 was further in evidence of a Core Committee formed
on 16.3.2017 to formulate the guidelines. A perusal of the minutes of the
Ministry meeting of 15.3.2017 chaired by the Additional Secretary
(Hospital) reveals that the Core Committee would comprise of the Joint
Secretary (Hospital), Ministry of Health acting as the chair with
membership drawn from the Director (Hospital and Clinic), Heaith
Directorate, the Line Director. NCDC, Directorate of Health and the
Senior Assistant Secretary (Hospital -3) of the Ministry. The Core
Committee was given a fortnight’s time to report back on the best

practices deducer’ from a study of prevalent standards in India, Thailand,
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Singapore and Malaysia in particular. Noted further was the need for a

broad-based approach in this regard and for dissemination of standards
of services available with specific rules assigned to various stakcholders
as stressed at the meeting by Mr. Md. Mutahar Hossain Saju, the Deputy
Attorney General representing the Attorney General’s Office at the said
meeting. The extract of the minutes recording his proposals are
reproduced hereinbelow:
"R (FI: GO A Y, (G S5A (SWIEE, VRN
I fofenm e, wavEw W AweTe $faw avwy A @
FHIFNR 2 ¢ FEThAT TG FEoE WTE @aed Gee)
BT =1 WA REE e SR ST WA FEIT
AP TAACTAHT FIAT FET FEAW Y FGE FUGA ATS
Tferna Good Samaritan e TPrRas<es o FEaTT aq 49
@EFBIR A FCAEGE  mw Blesw o
Ffseesramrmeel N4 @71 97 & /e Sifowam @y aere
203 foff srergafee Fifowen o9v W Fea ArIaS] AT oY (79T
SIS, RIS, AT, VAT T Y A FGTE e
AACEEAT T GFG TN ST AT BT OFFEN A/
9erere ol 2fel cen ¢ Gorsrar o3ifca sfems 7ge g¥erg o
w17 5 @ @7 AT TR WY FIY 9T YT @ THCA LA (WE 2
O FFNAR [T GV G AET FAACT B I 51
AT (TR 1A TR YA ([OY N ST FTT T GG AT
Wy Ifewe gw wra”
it suffices to note that the position so adopted by the Attorney General’s
Office set the pace and tone for enquiry to be undertaken by the Core
Committee.
A distinct feature of the Court’s various Orders parallel to these
developments on the ground is the stress paid on the necessity for any
future guidelines not only covering the matter of urgent medical care to

victims of accidents or offences but also the status of their aiders or

Good Samaritans and their protection from undue harassment
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consequent upon their interventions in aid of victims. One such reminder

was addressed by this Court to the Respondent No. | on 7.5.2017 along
with a directive to revert with definite information of either completion
of formulation of guidelines or the stage at which the process then stood.

On 2.7.2017 the Respondent No. 1 through an Affidavit-in-
Compliance of 4.6.2017 apprised of draft guidelines already formulated
and at the time undergoing a process of further evaluation and
amendment as necessary with the prayer for time to produce in Court the
finalized set of guidelines. The first draft of the guidelines was brought
on record through an Affidavit-in-Compliance dated 9.8.2017 by the
Respondent No. 1 eliciting a broad set of recommendations placed by
the Petitioners as an outcome of an expert consultation that had already
oreviously taken place. This Court’s Order of 17.10.2017 noted that the
Fetitioners had placed for the Court’s consideration the set of
rccommcgdation as werce the outcome of two expert consultations held in
August and September, 2017 under the auspiceé of the -Petitioner No. 2,
BELAST. The Court deemed imperative at the time for all Respondents to
peruse and evaluate such recommendations as well as the established
good practices, particularly in India, pertaining to Good Samaritans as a
prerequisite to any finalization of the guidelines previously placed before
this Court and set the time-frame for the Respondent No. 1 within which

to revert to this Court. It suffices to note further the expert consultations

held on £.8.2017 and 29.7.2017 at BLAST premises do indicate the
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active participation of medical practitioners who-comributcd greatly to
the conceptual clarificztion and expansion of the kinds of specialized
services to be provided by service providers.

This Court is satisfied that the F/@%re7 as now placed before this
Court revolves around certain core concepts that were refined through
these expert consultations and thereafter placed before the Respondent
No. 1, Ministry. Indeed. the Petitioners’ learned Advocate Ms. Rashna
Imam attests to the fact that these concepts have figured duly in the
FfeFr= now awaiting this Court’s approval. Fundamental to the Ffewrar
are, therefore, the notions of an Emergency Medical Services Authority
(EMSA). the kind and range of emergency medical services that the
Ffewar seeks to regulate, the extent of first aid as is envisaged to the
administered, the essential components of basic life support as well as
advance life support, Emergency Medical Technicians or EMTs and last
but not the least, that of Good Samaritans. These concepts and notions as
recommended for ‘nclusion by the experts and as explained to this Court,
bear recording in the text and body of this Judgment and are being

reproduced from the Petitioner No. 2°s compliance of 10.10.2017 as

hereunder-

(i) A new definition of “Emergency Medical Services

Authority or EMSA” should be inserted in the Draft

Guidelines, which names the authority responsible for

regulation and management of Emergency Medical Services



(ii)

(iii)

(iv)

in Bangladesh, including implementation of the Draft

/

Guidelines. EMSA could be a department of the Directorate
General of Health Services (DGHS);

The definition of “Emergency Medical Services” in Clause
5.2 should include basic life support services by Emergency
Medical Technicians and emergency departments of all
hospitals and advanced life support services at district level
hospitals and medical college hospitals, the scope of the
definition should include pre-hospital carc. care during
inter-hospital  ransfer and while in  the emergency
department of a hospital;

“First Aid” in.Clause 5.5 should be replaced with
comprehensive definitions of “basic life support” and
“advanced life support”,;

“Basic Life Sf.(pp()r!"‘ should be defined as initial
assessment and treatment using the Airway, Breathing,
Circulation. Disability, Exposure (ABCDE) approach,
including but not limited to emergency first aid and
cardiopulmonary resuscitation procedures which, as «
minimum, include recognizing respiratory and cardiac
arrest and  starting the  proper cardr’r)pzdmona'r}'

resuscitation to maintain life without invasive technique



(vi)

until the victim may be transported or until life support is

available,
“Advanced Life Support” should be defined as basic life
Support  services and cardiac monitoring,  cardiac
defibrillatior, advanced airway management, intravenous
therapy, administration of specified drugs and other
medicinal preparations, and other specified techniques and
procedures administered by authorized personnel zmg’er the
direct supervision of a hospital as part of a local emergency
medical serwce.slsysfem, while in the emergency department
of a district level hospital and a medical college hospital;
Definition of “Individuals Providing Health Serw’ce”‘fn
Clause 5.8 should be replaced with a definition of
“Emergency Medical Technicians or EMT: an EMT
should be defined as an individual who belongs to any one
of the three levels of EMTs, having received training
according (o standards prescribed by the Emergency
Medical Services Authority (EMSA) for cach level, and who
holds a valid certificate issued by the EMSA; the three
levels should include:

- Primary care EMT- able to measure vital signs,

perform basic life support techniques.
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- Advanced care EMT-builds on EMI-1, provide
ECG monitoring, application of the laryngeal
mask and prneumatic anti-shock garment, and
operate  automatic  external defibrillators  and
some medications.

- Critical care EMT- provides skills such as
advanced airway management, advanced cardiac
life  support, trauma life support, pediatric
advanced life support, obstetric life support,
disaster management and procedures jor dealing
with hazardous materials.

vit)  The term “Gooed Samaritan” should be included in the
Draft Guidelines. The following definition is proposed.

“"Good Samaritan means any bystanders and/or

passers-by  who render help (o the victims of

accidents in view of the fact that these individuals

can play a significant role in order to save lives of

the victims by either immediately rushing them ro the

hospital or providing immediate life saving first aid "

Also brought forth through these expert consultations was another
component of the #/@¥@7 that was absent in the guidelines as initially
prepared. These are the provisions relating to ambulance services.
Extensive deliberations are found recorded under this head on the
categories of ambulances that would be called into operation as needed

with a consensus arrived at on the need for rapid response vehicles,

general ambulances and cardiac ambulances.
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At this juncture, this Court feels that the provisions on the

protection of Good Samaritans require some elaboration. It is noted that
the Rule Nisi dated 10.2.2016 directed framing of a separate set of
guidelines “for the proteciion of Goéd Samaritan to be jollowed by the
hospitals, police and all other relevant authorities . The draft guidelines
only sparingly acknowledged a need for a “Good Samaritan &f%”
guarding against harassment of Good Samaritans by hospital authorities
and the police. To fill in that obvious lacuna in this regard, a
comparative evaluation of prevailing standards and practices in other
Jurisdictions was suggested by the Petitioners. Of these were highlighted
the separate and specitic laws promulgated in India, Canada and Ireland
such as the Indian Good Samaritan Guidelines, the Canadian Good
Samaritan Act, 2001 and the Civil Law (Open Miscellaneous Provisions)
Act, 2011 of Ireland. The range and breadth of best practices worldwide
that the experts considered and brought forth in their recommendation
led this Court to dwell on the feasibility of drawing on practices
prevalent in medical systems that are relatively more developed than
ours and as op:rate in social settings where sensitivity to emergency
medical needs and the institutional capacity to respond effectively are
for more heightened and advanced than ours. Accordingly, this Court
has been of the view that a sustainable response and delivery mechanism
In this regard may draw on social settings relatively similar to ours in

terms of crises settings and situations and standards and capacities which



j—_—l_‘.l" W- ‘l_l_l- : u;-

f =

el _‘(C_f :‘\‘. -
DS

may realistically be adopted by and added to our system. In that regard,
the Indian experience provided the best example to study and evaluate. -

[t is predicated on these developments and points of view that a
working draft of the guidelines eventually surfaced in early 2018. An
Afﬁdavil-in.-Compliancc on behalf of the Respondent No. 1 of
14.11.2017 revealed that by that date a “working draft” of the guidelines
had been uploaded on the website of the Respondent No. 1 creating
some consternation among the Petitioners who apprehended that the said
draft ran the risk of being mistakenly and prematurely treated as a final
set of guidelines agreed upon by all stakeholders.

The Petitioners at that juncture initiated two consultations to
which favourable responses were rece;ix’cd from the Respondent No. |
and was actively participated by all stakeholders. A Supplementary
Affidavit of 28.3.2018 on behalf of the Petitioner No. 2 records that the
Res.pondcnt No. 1 organized two meetings at the Ministry on 29.1.2018
and 5.2.2018 pursuant to this Court’s Order of 17.10.2017 to review the
Petitioners’ recommendations with the following stakeholders on board-

a. Meeting dated 29.1.2018-
(1) Md. Habibur Rahman Khan, Additional Secretary, Hospital,
Ministry of Health and Family Welfare;
(i1)  Rechana Yasmin, Deputy Secretary, Ministry of Health and

Family Welfare,



b =

—_—— LTl

- —7
7S SR

2

&
-/
S

e

:J =

=&y

(iit) Jakia Sultana, Joint Secretary, Government Health
Administration, Ministry of Health and Family Welfare;

(iv) Zakir Hossain Ripon, Assistant Attorney General for
Bangladesh; |

(v)  Dr. Md. Ashraf Uddin Ahmed, Resident Physician, Head,
Department of Emergency, BIRDEM General Hospital’;

{vi) Advocate Sharmin Akter, Senior Staff Lawyver, BLAST;

(vil) Barrister Anita Ghazi Rahman, Advocate for BLAST and
Saif Kamal; |

(viil) Barrister Rashna Imam, Advocate for BLAST and Saif
Kamal;

(ix) . Mah»uba Akhter, Deputy Director, Advocacy and
Communications, BLAST.

Meeting dated 5.2.2018-

(1) Dr. Md. Faruk Hossain, Junior Consuitant {Casualty),
Dhaka Medical College Hospital; .

(11)  Jakia Suitana, Joint Secretary, Government Health
Administration, Ministry of Health and Family Welfare;

(iii) Rehana Yasmin, Deputy Secretary, Ministry of Health and
Family Welfare;

(Iv)  Advocate Sharmin Akter, Senior Staff Lawyer, BLAST;

(v)  Barrister Anita Ghazi Rahman, Advocate for BLAST and

Saif Kamal; ;



(vi) Barrister Rashna Imam, Advocate for BLAST amd Saif

Kamal;

~hese meetings yielded @ consensus on how the draft guidelines could b

riodified emphasizing [urther the content and the language of the
rodifications. The Petitioners through the Affidavit of 28.3.2018
stressed further additions to a future more comprehensive text of
guidelines. One such issue has to do with the application of establishing
international standards regarding consent to surgical procedure in a
emergency situation to safe lives as is reflected in Clause 9.1 of both the
draft guidelines and the F/&w@7 The Petitioners proposal herein were
two fold. In case of an unconscious patient or 2 minor not accompanied
by an attendant and/or family member, the consent to a surgical
procedure would necessarily have to be implicit in instances where the
procedure is imminently and unavoidably necessary to save the patient’s
lite. Secondly, in case of a conscious person of sound mind not
accompanied by an attendant f‘m{iily member prior informed personal
consent to a surgical procedure would be required. However, if in the
latter scenario such person proves to be incapable of accurately
corﬁprehending his or her own medical condition, and thus incapable of
expressly providing informed consent, consent to a surgical procedure

shall be impiicit should such procedure be imminently and unavoidably

necessary to save the patient’s life.
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The other notable recommendations of the Petitioners’ at this

Juncture have to do with the time frame within which supplementary
directions are 'o be issued by the Government to implement the
auidelines. In this regard it is submitted that Clause 6.1, as deals with the
infrustactural and manpower requirements for feasibly and sustainably
providing emergency medical services, would have to be complemented
by the Government issuing detailed information on the requisite and
available infrastructure. manpower and equipments for emergency
hospital services no later than three n&onths from the date that the
guidelines would come into force. Concomitantly, the requirement
would also be of a Government prescription in the form of a National
Ambulance Code that lays down detailed st;’ucmral and functional
requirements for road ambulances in Bangladesh nc later than three
months from the date that the guidelines “Emergency Medical Services
Jor Road Accident Victims and Protection of Good Samaritans
Guidelines, 2018 would come into force.

It has since transpired that all these recommendations, for the most
part have been favourably received and considered by the Respondent
N¢. 1, Ministry of Health. An Affidavit-in-Compliance on behalf of the
said Ministry dated 11.3.2018 has finally brought on record the finalized
text of the F/@we, the outcome of input and consideration by various
stakeholders concerned. This Court on 27.3.2018 on noting such fact
additi‘onal}y observed that in the Supplementary Affidavit on behalf of

the Petitioner No. 2, BLAST dated 27.3.2018 there is indeed 2z
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satisfaction of the Petitioners’ proposals being for the most pan

Additionally, and by way of abundant caution and prudence, and
os reflected in this Court’s Order of 3.7.2018, this Court reminded all
stakeholders concerned that the process of finalizaticn of the guidelines
would always be a censultive and participatory exercise, as had been the
case thus far, to.its satisfaction and as attested to by the information
uh'e.ad}' brought on record. As stressed upon at the very initial stages,
tus Court in reiteration highlighted that the parties concerned, including
the Respondent No. 2, Ministry of Roads and Highways, would
coordinate Lﬁeir activities and efforts towards such finalization process
and revert to this Court within an assigned time with the text of the
finalized draft. Mr. Khaled Hamid Chowdhury, the learned Advocate
for the Respondem‘No. 2 affirms that the Ministry of Roads, Highways
and Bridges having so reverted with due instructions from his client
presently sees no objection to either the content or feasibility of
implementing the guidelines in the form of the @%@ and prays that
this Court may now place its final stamp of approval subject to any
observations and further directions as necessary.

The learned Deputy Attorney General, Ms. Kazi Zinat Hoque,
being the latest in several Officers of the Attorney General’s Office
(being Mr. Mutarar Hossain Saju, DAG, Mr. Amit Talukder DAG and
Mr. Zakir Hossain Ripon AAG) assigned to this case, has discharged the

responsibility on behalf of the Respondent No. |, Ministry of Health to
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bring on record the finalized guidelines in the form of /e through

an Affidavit-in-Compliance dated 5.8.2018.
The ~i7e%7er reads as under in its entirety:
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This Court has gone through the #fewa with a fine tooth comb

ard notes with some satisfaction that it is an outcome of strident, boid
and trail-blazing efforts of all stakeholders concerned and chiefly the
two Petitioners and the Respondent No. 1, Ministry of Health. That is
nct to say, howev.r, that the #/&wa  may not be revisited further and
improved upon with greater reflection. It is in that context and in the
spirit‘ of delivering to the people a comprehensive set of guidelines that
the Court, therefore, makes two observations which the Respondent No.
1, Ministry of Health in a spirit of co-operation and goodwill, it is
thought, shall duly consider in makihg the guidelines more
cemprehensive and effective: -

(a) Clause 9.1 may be revisited to reflect to the fullest extent possible
the recommendations of the Petitioners as earlier recorded to bring
that Clause in line with established international standards
conceming consent to surgical procedure in an emergency
situation. Clause 9.1, this Court believes, shall, accordingly, be
better served by reserving to any'adult accident victim, fully
conscious aad of sound mind, the right to provide an informed
consent to any surgicél intervention in preference to such consent
sought instead from next of kin;

(b) The effective implementation of the guidelines is dependent on
both the capacity and range of services to be-made available
cruciaﬂy under Clause 6.1 read with Clause 6.2. In this regard,

Clause 16.1 assigns to the Government the authority to ensure the

e



availability of the same. It is this Court’s opinion that the

objective of the »@%= shall be better served with Clasue 16.1
being reformulated as a time bound task assigned the Government
to attain specific targets identified under Clauses 6.1 and 0.2. In
that regard, Clause 16.1 should ideally incorporate a time frame
which, in this Court’s opinion, should be a period of 6 (six)

months computed from the date that the @7 comes into force,

- for the purpose of producing a full list detailing infrastructure and

manpower requirements and targets for emergency medical
services envisaged in Clause 6.1. Furthermore, Clause 6.2 shall
equally benefit from a 6(six) month period similarly computed
and assigned for the Government to issue requisite directives for
road ambulance services to be provided within the ambit of the

TfowrE

redicated on the above, and with this Court’s satisfaction and

appreciation alre.dy recorded of the concerted efforts of all concerned,

this Court resultantly approves and sanctions the official publication of

the #f&wra as reproduced hereinabove by Gazette notification subject to

the observations made.

This Court, hereby, further directs, and as per the prayer of all

parties concemned agreed on the same, that the /%7 in its entirety be

deemed enforceable as binding by judicial sanction and approval

pending appropriate legislative enactments incorporating entrenched

standards objectives, rights and duties. This Court further directs a wide
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dissemination of the #7ewET  through publication variously in the

Official Gazette and through electronic and print media as shall serve
both public interest and secure a broader objective of social mobilization
of views and perception of the necessity.of such guidelines as indeed
ami.cipated in Clause 15 of the #@wm Such dissemination shall
positively be initiated wlilhin a period of 2 (two) months from the date of
receipt of a certified copy of this Judgment and Order by the Respondent
No. 1, Ministry of Health reflecting preferably all textual amendments as
cbserved upon above by this Court and declare specifically and
expressly in its preambular provisions the approval and sanction granted
by this Judgment and Order of today’s date clothing the Ffewrar with
legal enforceability up until necessary legislative enactments are brought
forth.

It is hoped that the #f&%77 shall henceforth serve as an eulogic:
ode to Arafat and countless other victims of road accidents whose

Halkas

ultimate sacrifice will not have been in vain butﬂhave served a higher
purpose.

Resultantly, the Ru’e is made absolute with the observations and
directions above.

There is no Order as to costs.

Communicate this Crder at once. A

Syed Refaat Ahmed

Typed by: Altaf,
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I agree.
Farid Ahmed
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