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In the Supreme Court of Bangladesh
High Court Division
(Special Original Jurisdiction)

Writ Petition No. 5395 of 2000).

An application under Article 102 of the
Constitution of the People’s Republic of
Bangladesh.

-And- / | =
In the matter of:
Prol:  A.K.Monaw-War-Uddin Ahmed and

others.
... Petirioners.

-Versus- '
The Register of Joint Stock Companies and
others . : : ¢ ;
.... Respondents.
Mr. Taulique Nawaz, Senior Advocate
....For the Petitioner.
Mr. Sheikh Fazle Noor Taposh with
Mr. Imranul Kabir and
Mr. Khandaker Reza-E- Raquib, Advocates
... for the respondent No. §
Mr. Rokanuddin Ahmed, Senior Advocate with
Mr. Md. Asaduzzaman, Advocates :
... for the respondent No.6 .
Heard on: 03.03.2010, 18.03.2010,
08.04.2010, 22.04.2010, 11.10.2010.
Judgment on: 06.01.2011

Present:
Mr. Justice Md. Mamtaz Uddin Ahmed ; \
And
Ms. Justice Naima IHaider.

Md. Mamtaz Uddin Ahmed, .J:

On the application under Article 102 of the Constitution of the
)

= by 7 f’-céfmr_r !
“’r/Pcoplc Republic of Bangladesh the Rule was issued calling upon the
4
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respondent No. | to show cause as to why the impugned memorandum and

Article of Association (Annexure-13) accepted by the Respondent No, |

and  the impugned  certificate of Incorporation dated 23.11.1996

(/\nncxurc-B) issued by the respondent No. 1 to the proforma respondent

NO.6 shall not be declared 10 have been made without lawfyl authority

and is of no legal ¢ffect and or such other or further order or orders passed
as o this Court may scem [it and proper,

The Petitioner No, | is Dr. A.K.Monaw-war Uddin Ahmed, a
Professor of Economics, at the University of Dhaka, having been

Dean of the Social Science Faculty at the same University, is a

citizen of Bangladesh; the Petitioner in the usual course of his
acdemic profession in concern ed with the pursist of knowledge of
Economics as a major Discipline concerning the welfare of people,
including citizens of Bangladesh. During his academic carcer he
has closely studied, rescarched, taught written on macro and micro
economics including, financial institutions, para-statels, firms and
other economic units involved in economic activities in the
b

count‘ry. The Detitoner was educated at the Universities of Dhaka,
Cambridge and Sydney.

The Petitioner No.2 Mir Shamsul Islam, a citizen of

|
Bangladesh is a Retired Additional Commissioner of Taxes has

been interest in the sm(‘)olh, efficient and lawful tax administration
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of the country including in particular the payment of taxes to the
state by corporations, companics, registered firms, unregistered
firms, association of Persons, undivided Hindu Families and other
persons required to so do by law. The petitioner is deeply
concerned that in a country of approximately 130 million people,
there arc only about 8 lukh tax payers, a lact which scverely
undermines the tax structure and the capacity of the State to
generate revenue, Furthermore, the Petitioner is concerned that if
charities be undertake business, through the grant of a new status
Wilhoul legislation ercat uncertuinty wili be created, the State will
be ill equipped to deteet tax accounting frauds, and that the revenue
carnings of the country would be permanently damaged.

The Petitioner No.3 Mr. Abu Zahid, a citizen of Bangladesh
is an Advocate ol the Supreme Court enrolled in the Iigh Court
Division since 1985 and having carlier been enrolled on  as
Advocate in 1980.The Petitioner has acquired deep insights into the
) »

‘ functioning of organs of the state, business entities, charities and
other persons created by or under a statute so that being deeply
aggrieved by the inconsistencics and anomalies which have
emerged in the discharge of functions by the government and other
pérsons authorised by law in performing the functions of the state,

the Petitioner No.3 has preferred to move this Hon'ble Court to

A
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consider the-grave public wrongs caused by the action of the

Respondents Nos. 1, 2, 3 and 4 by unlawfully enabling in the garb
and disguise o' n cornpany, and by further enabling the Respondent
No.5 Bengal Lands Limited, a company unlawfully incorporated to

obtain benefits and safeguards available to a charity.

The Petitioner No.4, Mr. Nurul Islam Bhuiyan, is a citizen ol

Bangladesh who is engaged in business and who has, in the usual
course of his work, been rcqu%rcd to interface with government,
and its agencies, with government officials entrusted with the
responsibility regulatory and permission granting functions on
behalf of the Republic whereby the Petitioner No.4 has had the

benefit of information and insights into the manner in which the

government, companies, business houses, charities and other non-

governmental organisations discharge their obligations, that being

deeply concerned, with the failure, non-application of mind by

governmental agencies and other persons authorised (o discharge
7 \

tition.

The Petitioner No.5, Mr. Nurul Kabir is a citizen of

Bangladesh, a jouraalist by profession, presently the City Editor of

+ having ecarlicr been g Senior

Reporter [or about 10(fen) years in the Daily Star and the Daily

Independent for a year. The petitioner is an Fonours Graduate and

an
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Masters Degree holder in English and holds a degree in Law under

Dhaka University.

Facts leading to the disposal of the Rule in short are that the BRAC.
Proforma-Respondent No.5 is an association of persons having registered
as a society with the Registrar of” Societies (which functions are carried
out by the Registrar of Socictics) on 18 November, 1972 under the Act for

Literary and Scientific Institutions and Charitable Socicties Act, 1860

(Societies Registration Act, 1860). Section 20 of the said Societies

Registration Act, 1860 provides that the following societies may be

registered under the Act:-

"Chariiubie societies, societies established for the promotion of

science, literature, or the Jine arts, for instruction, the diffusion of

useful  knowledge [ihe diffusion of political education], the

Joundation or maintenance of libraries or reading rooms for

general use among the members or open to the public, or public

museums and galleries of painting and other works of art
) :
’

collections of Watural history, mechanical and philosophical

inventions, instruments, or desions ™

The BRAC, Profomm-Rcspondcnt No.5 known at the time of its

registration as ll)c “Bangladesh Rural Advancement Committee”, and now

- as BRAC registered with the Registrar of Sacieties vide its memorandum

of Association,

ORI

AN
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The Proforma Respondes: No.6 s puiportedly a private company
limited by shares having  registered on  23/11/1996 unlawfully

incorporated with the Registrar of Joint Stock Companies, and carrying on

business in the garb and disguise of company when in reality it is a

society registered by the name of BRAC under the Socicties Registration

Act, 1860, the statute under which it was registered as a legal person. The

Proforma-Respondent No.6 unlawfully as it has been constituted, has

been carrying on business persistently, in continuous breach, and utter

disregard of the laws of Bangladesh.

The Proforma-Respondent No.7 is Mr. Mazherul Quader, whose

address in the Memorandum and Articles of Association has been set

down as BRAC Centre, in the absence of any further particulars relating

to his occupational or prolessional status being set out in the

Memorandum and Articles ol Associ

-

ation about the Respondent No.7, it

A2
is evident that the said Proforma-Respondent no.7 is an employee or is
Y ; s sk

otherwise connected with BRAC with No scparate or independent legal

personality of his own,

The Proforma Respondent No.8 is Mr. Abul Muyeed Chowdhury,
the Chief Executive or Exccutive Director, BRAC, a charitable society
registered under Socicties Registration Act, 1860,

The Proforma-Respondent No..‘) is Dr. Salchuddin Ahmed

purporting to act as Chairman of (he Board of the Proforma-Respondent
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No.6, that the said -Respondent No.9 is a nominee of BRAC, the
registered society. The said Respondent No.9 being a paid employee of
BRAC has no independent or separate status apart from his employer
BRAC in the Proforma-Respondent No, 6.

The Proforma-Respondent No,10 is Mr. Shawkat Hossain, Finance
Manager, BRAC is a paid employee of BRAC having, in the eye of law
no independent status or identity whatsoever apart from his employer
BRAC i the roforma-Respondent No.6.

The Respondent No. | incorporated the Proforma-Respondent
No.6, BRAC Bd, Mail Network Limited by entering in its books as
Registry No.C 31834(955)96 the Memorandum and  Articles of
Association in complete and utter disregard of the law.

Pursuant to the said entry into the Register maintained in the offices
of the Registrar of Joint Stock Companics, the Respondent No. 1 issued
the impugned Certificate-ol Incorporation,

\ .

Thereafter, the Proforma Respondent No.5 (BRAC) invested
monies in the purported Proforma-Respondent No.6 to the extent of
Tk.10,00,000/- (Taka Ten lakhs) only, being 50% of the paid up capital of
the Respondent No.6 as is evident from the Memorandum and Articles of
Association of the Proforma-Respondent No.6. Since the employees of

the Proforma Respondent No.S hold a further 1000 shares in the sum of




Tk.100,000/- (One lac) and the Proforma-Respondent No.S directly

controls 55% of the shares of the Prolforma-Respondent No.6.

It is apparent from the objects of BRAC, the Proforma-Respondent
No.5, in particular clause 3(i) of its Memorandum of Association that the
Proforma-Respondent No.5 is entitled to engage itsell in charitable
purposes and social wellare activities strictly on non-profit basis and other
activities consistent with socicties listed under Section 20 ol the Societies
Registration Act, I1860; but nowhere under its terms ol registration
(establishment) the Proforma-Respondent No.5 permitted to undertake the
activity of sponsoring, owning, controlling or operating a private
company limited by shares whose objects are (1) to provide on line e-mail
and other computer based communication and network services as a
services as a Scrvicé provider. To provide information to users on various
areas of Bangladesh to world wide users of Internet to promote business
and communication to and from Bangladesh. (2) To set up and run a
facility to carry out data entry and software development work in
Bangladesh on behalf of overseas and local companies. (3) To take up the
business of distribution and marketing of computer products (4) To
import, buy, sell or otherwise deal with all kinds of computers, their

components accessories, soltware, parts and any other material that the

company may deal with as sct out in the Memorandum of Association of

the Proforma-Respondent No.6; or indeed for that matter a real estate
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Company, construction

tompany, agro induslry.

housing finance

Company, o other commercial enterprise including micro-credit
Involving a creditor-debioy relationship wik micro-credit borrowers
nursery or distribution or sile of genetically modified seeds in the fields

of Bangladesr .y Al

2 plucement ol private bonds in the capital market,

The ownership of shares by BRAC, the Proforma-Respondent

No.5, in the said purported BRAC, BD Mail Network Lid,, the Proforma-

Rcspondcnl No. 6, is not & purpose consistent with Section 20 of the

Societies Registration Act, 1860 inasmuch as the said Section 20 of the

Act contemplates activities of registered societies, inter-alia, that in the

field of promotion of science, literature, fine arts, difTusion of useful

knowledge but not as a private company limited by shares.

If the Prolorma-Respondent No 5
\

, a registered Society under the

SRA. 1860 is allowed 1o own, control, manage and operate the business of

telecommunications as set out in p:u'a%rnph 17 in violation of the terms

and conditions and laws ol i registration, there will be a serious

-~

undermining of the commercial, financial and more importantly legal
framework in the country with (he elfect, inter-alia, that legitimate and

< : ZOUSER haded i don
otherwise qualified entites and persons  will be  precluded fro
i \
L | >
undertaking commercial activities and financial activities and seriot

financial indiscirline Luminent in Bangiadesh.
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By itg Non-application of mind in allowin

2 BRAC o subscribe ang

purchase shareg in BD Maj| Network Limited, the Respondent No.1 has

unlawfully pcrmitth BRAC , registered society, and by its objects g

chanly Strictly for non-prolit (o inco:poratc a company and undertake
business for Profit or gain: that in doing so it has caused g metamorphosis

by allowmg a charity 1o operate in the guise of a company rendering the
legal regime governing of charitics meaningless ang contrary to severgl

laws: in Particular, by a |
/:
prejudiced, undermineq, jec

ailure (o apply his mind the Registrar has

pardized and encroached upon (he rights of

Judges of the Supreme Coury the Comptrolier General of Audit, the

Prime Minister ang other Ministers, the Speaker and even the President of

the Republic who are subject to Article 147(3) of the Constitution by

precluding the o~ PLESONS [rom their right to hold office, post or position

or to take part whatsoever in the management or conduct in the alTairs of

an entity, which includes a charity, if that entity undertakes activities for
gain or profit; that the undertaking of business by any charity whether
directly or by subscribing or purchasing shares in and controlling and
managing that .company would completely breakdown the distinction
between a charity and a commercial or business entity and thereby

preclude all of the above persons from their right to participate in, and

‘undertake activities of charitable societies; further that by his non-

application of mind in all'owin_g BRAC to subscribe in, purchase shares,




control, m

anage condycy and oper.

ate the Purported Proform

the Respondent No.l K

2-Respondeny
No.6 Company,

as broken down the distinction
between 5 charity ang 4 company, and hasg Prejudiced, undermined, ang
encroaciieq Upen the rights of Judges of the Supreme Court who are

Prohibited by the Rules of Conduct for Supreme Cou

rt Judges vide Rules
9 and 10, framed under Article

96 of the Conslilu(ion. from p:\rticipming

in and undcnnking activitics of charitable societies which the Registrar
(Responden; No.1) has pPermitted 1o convert into Companies for gain or
profit.

By failing 1o apply its mind 1o the legal Capacity of g society
registered under SRA, 1860 the respondent No. | has Frecluded Advocates

enrolled with the Bar Council of Bangladesh from taking part in the

management or conduct any association or body including charities

having pain as its object, since Advocates May not undertake commercial

activities under the Bangladesh Legal Practitioners and Bar Counci] Order

1972.

By not npplyi;lg its mind to the legal capacity of an entity the

Respondent No. | has thrown open the whole question of the legitimacy of

legal persons who may  subscribe, purchase, control and manage a

i e ATSE e % 334
company inaskiaci us Dy failing 1o apply his mind the Respondent N

has made it possible for political parties formed under the Political Partics




Ordinance, 1978 1o form incorporate, subscribe and purchase shares,
control and manage a company whose objective was gain or profit.

By failing to apply its mind to the legal capacity of a charity the

respondent No. | has prejudiced, undermined

Government Servants

as provided for under Article 133 of the
Constitution and the Rules made there under {the Government

Servants(Conducts Rules)} whereby Government Servants are permitted

by Rule 17 to undert

ake honorary work of a charitable nature whilst being

prohibited by Rule 16 to take part in the promotion, registration or

Mmanagement of any bank or company.

The Recaandant No.3 being the Ministry of Post and Tele-

Communications failed 1o apply its mind to a legal cap

acity of a Society
registered under SRA 1860 10 subscribe

and purchase shares, control and

manage a company when it issued the Licence bearing No.PT/Sec-

S/ISP(BMC)-34/99-89 favouring the purported Proforma-

Respondent
No:.(); that by issuing such a licence to Profonna-l{espondent No.6, the

Respondent No.1 has broken down the distinction between a charity and a

company and thereby violated the several laws affecting the rights of an

indeterminate number of people, a multitude of individual any number of
2 = [ < .
the public and committed a public wrong, several public wrongs and

further | affected the fundament

al rights and indeterminate number of

and encroached the rights of
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Persons, any member of public in utter disregard under Article 27 and 31

of the Consli!u:féi..

The Respondent No.4 being the NGO A ffairs Bureau under (he
Prime Minister’s Secretariat, Government of Bangladesh has failed to
apply its mind persistently, continuously and in every case of approving
foreign donations (0 make to the Proforma Respondent No.5 namely
BRAC in violation of the Foreign Donations Voluntary activities under
the Ordinance are exhaustively listed and which activities do not include
the undertaking of Internet Services to be provided by a recipient of such

donations and/or where such a recipient applies such foreign donations

wholly or partially for the undertaking of activities not included in the
said Ordinance,

To allow the Proforma Respondent No.5 to invest monies in,
Sponsor, subscribe, own control and operate the purported Proforma-
Rcspon‘(lcnl No.6 as a company would also render nugatory the intent and
provisions of the Bankruptey Act, 1997 wherein it has been stated that 3
charity cannot be sued under the bankruptey Act and whereas the
proposed P{ron’ sana ikespondent No.6 being owned by a registered society
and/or a chaﬁ(ablc sociely, cannot be procceded against under the

Bankruptcy Act in circumstances where it would be necessary to do so,

thereby severely undermining the fundamental rights of the Petitioners
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and a multitude of individu

als, providers and users afflicted by

a common

wrong, in.jury and invasion.

he Respondent No. | has filed alfidavit in Opposition and denjed
the Statements and allegations made in the Writ Petition and stated inter
alia, that the Writ Petition fijed by the petitioners js misconceived,

malafide, motivated ang for coll

ateral purpose, and as such, the Rule is
liable to be discharged with Cosls.

The responde

nt No. 6 is carrying on the business legally. Society

registered under the Societies Registration Act, 1860 is a legal entity,
|

there is no bar or legal restriction for a society to be a subscriber or

promoter of a Company formed for the purpose of carrying on business,

The registration of the Respondent No. S given under Societies

Registration Act legally and as such Respondent No.5 s permitted to

undertake the activity of Sponsoing, owning, operating and controlling

& private Company Limited by shares whose objects are those mentioned in

the qbject clause of the memorandum of BRAC BD Mail Network
\

Limited and the objects_of BRAC BD Mail Network Limited which is a

separate entity than that of respondent No. 5. The Pro-forma respondent

No. 5 was given registration as a promoter/subscriber of a Company to
cnn’y on.the business within the ambit of the SRA, 1860.
'T-‘hc‘companics Act, 1994 has created no bar to incorporate a
.. .

-

' private or! public Limited Company with a society registered under the

A
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Societies Repistratrion Act, 1860 as its subscriber/promoter and the Pro-

lorma Respondent No, 3 being registered under the Societies Registration

Act, 1860is o legal entity ang Juristic person and therefore, be entitled 1o

be promoter ola company Limited by shares. It is also stated that Section

20 of the SRA, 1860 docs not preclude such society 1o be promoter

limited by shares to carry on business exercise including those mentioned

in the object clause ol the Memorandum of Association of the Company

namely BRACK Bp Mail Network Limited.

The shares invested by Pro-forma Respondent No. 5 in the said

BRAC BD Majl Network Limited, Respondent No.6 is consistent with

Section 20 of the SRA, 1860. In this regard, it is stated that there is no

legal bar for the Pro-forma Respondent No. 5 to be

Subscriber and

promoter ol BRAC BD Mail Network Limited. It s also stated that

though Section 20 of the SRA, 1860 debar the Pro-forma Respondent No,

: 5 to carry on business aclivity direetly but do not prevent it to be a

sponsor/promoter ol a Private L(d. Company to carry on business. Hence,

the Rule is liable to be discharged with costs,

The proforma-respondent No. § has filed the Affidavit-in-
) ( opposition and denied the statements and allegations made in the writ
petition  and stated that the writ petition is not maintainable in law and

.

}"ﬁlcls."l’hc Petitioners have no lacus standi to file the instant writ petition.

;\ The petitioners have not urged any loss, damage, harm, or injury caused

g




|

to fhcm pcrs\onally by the issuance of the impugned Cerntificate of
Incorporation f)r the activities of the Respondents, Not a single specific
allegation has been made in the entire Petition regarding loss, damage,
harm or injury 10 any onc of them, be it of a dircct or indirect nature.
Neither have the petitioners stated that they have filed the Writ petition in
the form of g public interest litigation. As such, the Petitioners have filed
the Writ petition as mere busybodies, without any locus standi at all. The
petitioners havye merely described themselves by their educational
backgrounds and their work and interests, which do not establish their
locus standi either under the constitution, any statute, or u;1der any of the
principles enunciated by the Supreme Court of Bangladesh in this respect.
None of the petitioners fall within the said well established principles
inasmuch as they are not espousing a public cause, their interest in the
subject matter is not real and is in the interest ol generating some
publicity for themselves or to create mere public sensation, they are not
acting bona fide and they arc busybodies. It is not in the public interest to

grant them standing in this matter. They do not espouse the cause of those

less fortunate than themselves, nor do their hearts bleed for their less
fortunate fellow being for wrongs done by the government in not fulfilling
;ts Constitutional or statutory obligations. Rather it is evident from the
[

petition that they have taken it upon themselves to speak for , among

others, the Hon’ble’ President of the Peoples Republic of Bangladesh, the
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Hon'ble justices of the Supreme court of Bangladesh, the Honble Prime

Minister and other Ministers of Bangladesh, the Comptroller and Auditor

General of Bangl

adesh, the Hon'ble Speaker, learned Advocates enrolled

with the Bar Council or Bangladesh, ang government Servants. | js

extremely Presumptuous and totally unwarranted, if not downright illegal

for the Petitioners 1 purport ta speak for and defend the so-called and

alleged ¢ncroachment on the rights of the above-named personages,

among whom are the highest authorities of the Nation, and with

Advocates, the persons best capable of defending their Constitutional and

legal rights,

The petitioners have not given one single instance where, in the

four years from the grant of the Certificate of Incorporation to Pro-forma

Respondent No.5 any uncertainty has been created in any field, and how

the state has become equipped to detect tax fraud. or how and where

any party concerned in this Writ Petition has committed any accounting

fraud or that the revenue earning of the country have been d

amaged in any

manner. -

The Memorandum of the Society of Pro-forma Rcsponuexjt No.4
i . -~ 5 - = . S
therefore, clcarly permits Pro-forma  Respondent No.§ o invest it
i Cenlity, s Pro-forma’
moncys in purchasing shares of a corporate entity, such as Pro lor

Respondent No.5 or excrcise the right to sponsor in a private limite




/

company, which in s Judgment is conducive to the altainment of jis
charitable and social welfare activities,

In this regard, in the case of BRAC V prof. Mozaffar Ahmed 22
BLD (AD) 4} at page 61 the Appellate Division of the Supreme Coun

clearly stipulated ag follows:

28 From the above it s uhmulum/_\' clear that a society registered

under the Societies Registration A ¢t may invest jrs Jund with the object of

getling more money Jor spending in charitable purposes. The main object

of this investment is 1o provide charities to deserving persons and not to

make  profir. So the  investment by BRAC as Jound from their

Memorandum of Association iy charity and for perpetuating their ohject
such investmeiit is o, arissible and we find no wrong in the same.
|

The Registrar has not prejudiced, undermined, jeopardized and
.encoro
\

Comptroller General ol Audit, the Prime Minister and other Ministers, the

ached upon the rights of the Judges of the Supreme court, the

Speaker and even the President of the Republic who are subject to Article

147(3) of the Constitution by precluding the said persons {rom their right

to hold ollice, post or positions or to take part whatsoever in the
- |

-

management or conduct in the afTairs of an entity including a charity and
that the (mdcrlnking ol business.

The persons referred to above have no vested right to participate in

: A { .. g . . . . . . . -
the activitics of the specific charitable institution targeted in this writ
] EImt
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petition, i.e. BRAC , and if any onc of these personages feel that his right
|
has been so hampered in relation to BRAC, he is fully capable of taking

recourse to the Hon'ble Court to enforce the said right. It is further denied

that by his non-application of mind in aliowing BRAC to subscribe in,
purchase sharcs, control, manage, conduct and operate the purported Pro-

forma Respondent No.5, the Respondent No.l has broken down the

distinction between 2 charity and a company and has prejudiced,

undermined and encroached upon the rights of the Judg

es of the supreme
Court Judges from participating in and under taking activities of

charitable societies which the Registrar has permitted (o convert into

companies for gain and profit. The Petitioners’ statement that by allowing

Pro-forma Respondent No.s o be a sponsor in Pro-forma Respondent
No.6 has undermined the rights of Judges of the Supreme court | the

Comptroller General of Audit, the Prime Minister, other Ministers,
Speaker, President, is baseless and has no legal underpinning whatsoever.
Pro-forma Respondent No.5 is a separate legal personality and s carrying
out busingss as a private limited company by shares in accordance with

the applicable laws of Bangladesh . The statement of the petitioners are

vague, general and incomplete and fails to identify any legal wrong or

14

injury, and hence, cannot be the basis for judicial consideration. Pro-
! .

forma Respondent No.5 has not conve

. - .

rted itsell into a company, and that
is a self-kvident fact,
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The respondent No.6 has filed the Amdnvibin-oppmmon and

denied the material allegations and Stated that the Petition is not

maintainable in Jaw and facts and the Petitioners have no locus standi to

file the instant writ Petition, The Petitioners have not urged any joss,
damage, harm, or injury cause

to them personally by the issuance of the

‘Mpugned Cextificaw of Incorporation or the

Not

activities of the Respondents

a single specific allegation has been made in the entire Petitioner
g

regarding loss, damage, harm or injury to any one of them, be it of a direct
or indirect nature. The p

ctitioners have not stated that they have filed the

writ Petition in the form of a public interest litigation, As such, the Writ

Petition has been filed by the writ petitioners without any locus standi at

all. The Petitioners have merely described themselves by their educational

background and their work and interests, which do not establish their

locus standi cither under the Constitution, any statute, or under any of the

principles cnunciated by the Supreme Court of Bangladesh in this respect,

None of the Petitioners fall within the said wel] established principles

inasmuch as they are not espousing a public cause, their interest in the

subject matter is not real and is in the interest of generating some

publicity for themselves or lo create mere public sensation, they are not

acting bona fide but they are busy bodies, It is not in the public interest to

grant them standing in this matter. They do not espouse the cause of those

less fortunate thay tnemsclves, nor do their hearts bleed for their less
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fortunate feljow being

for wrongs done by the Government in ot

fulfilling itg Constitutional or statutory obligations, Rather it is evidens

from the Petition that they have taken it upon themselves 1o speak for,

/

among  others, (he Hon’ble  Pregident of the Peaples Republic of

Bangladcsh. the Hon'ble Justices of the Supreme Court of Banglades,

the Hon ble Prime Minister and other Ministers of Iz:m,';l:xdcr.h, tt

ic

Comptroller and Auditor General of Bangladesh, the Hon'ble Speaker,

learned Advocates cnrolled with the Bar Council of Bangladesh, and

Government Servants. It g extremely presumptuous  and totally

Unwarranted, if not (lownright illegal for the Petitioners 1o purport to

speak for and defend the so-called and alleged encroachment on the rights

of the above-named personages, among whom are the highest authorities

of the Nation, and with Advocates, the persons best capable of defending

their Constitutional and legal rights.

The Writ Petition is also liable to be dismissed in limine as the

Petitioners have filed it in 4 most mala fide manner afier over 4 years

from (he date the certificate of incorporation was issued by Respondent
No. |, wherefore, the writ Petitioners are guilty for gross laches. It would
be unjustified and unjust to entertain lhc writ Petition filed after such 2
long dhclq'y..during which time the Respondents No. 5 and 6 have carried

v
out their slalulory duties and compliances with due diligence, where

Respondent No. 6 has been carrying on its business, employed numerous
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person, paid revenue dues and prov

ided services to many citizens of the
country,

The respondent No.6 stated further:-

(1) Pro-forma Respondent No. § (BRAC) was registered

as a society under SRA, 1860 on 9 April 1972

object for which the society is established are

alia, stated in cl

, the

, inter
ause 3 of the memor

andum of the
Socicty. Sub clause (i)

and XIV of clause 3 and

clauses 4 and 5 of the memorandum of the society are

as under:

Sub_Clause (1) of Clause 3- To engage in charitable

purposes and social welfare activities strictly on no profit

basis.

Sub C

lause XIV of Clause 3: To receive donations from
==—=C5C ALV _of Clause 3:

PErsuns, nstitutions or companies from here or abroad and

use the same towards the objectives of the Society.

Clause4: The incomc of the Society however derived,

shall not be distributed to its members by way of dividend,

bonous or otherwise, *

Clause 5:

In case of winding up of Society the surplus

\ ) .inéomc‘ ifany, shall not be distributed 1o its members but
. LES
,]/’)/ shall be handed over to some other Societies having same of
e




similar objects being exempted under Section 15D of the

Income Tax Act 1922,

(i

(ii)

(iv)

(v)

v another special resolution of the Society on

15.06.1992  the name  of  Bangladesh Rural

Advancement Committee (“BRAC”) was changed to

its acronym, “BRAC”, which was duly registered by

RISC. (Registrar Joint Stock Company).

The income of BRAC is inter alia from donations,

income  from business of projects and related

companics and are fully reflected in the Annual

Balance Sheet in accordance with the established

system and procedure.

The Voluntary, Social Welfare Agency (Registration

and Control) Ordinance, 1961 was promulgated on 2

December 1961, The preamble of the Ordinance reads

“to provide registration and control of voluntary social

welfare agency™.

The  Forcign  Donations (Voluntary  Activities)

Pcpulations Ordinance, 1978 (hereinafier referred to

s n ; 2
as the “Ordinance”) was promulgated on 20

November® 1978, The preamble of the said Ordinance

reads as follows- “to regulated receipts, expenditure of
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forcign donations for voluntary activities. In Section 2

of the Ordinance the terms-(a) foreign donations (b)
Organizations (¢) Prescribed and (d) Voluntary
uclfivilics have been delined. In defining the aforesaid
expressions the word “means” has been used. These
definitions are, therefore, exhaustive. The heading of
Section (3) is “reaulation of voluntary activity. Sub-
section (1) opens with the expression not withstanding
anything contained in any other law for the time being
in force. This expression mak-cs this law, to prevail
when there is anything to the contrary in any other
law. Section 3(1) reads, inter alia, that no person or
organization shall undertake or carry on voluntary
activity without prior approval of the Government and
Suh—sccl_inn (2) provides that a person or organization
receiving (.)r opcrating any foreign donation for

)

canying' on any voluntary activity shall register

himself or itself with the Government. Section 4 deals

with power of inspection Section S is penalty for

misdirection and that of Section 7 is power (0 make

rules.



(vi)

(vii)

(viii)

(ix)
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By Ordinance No. XXXI1I of 1982, an amendment was

made to this Ordinance. All these provisions were

Made 16 monitor and control the activities of NGOs.

Section 6 as amended provides for cancellation of

registration.,

The govermment under Circular its No. ERD/NGO-
11/SC/86-586 dated 30.09.1986 dirccted all NGO's 1o

undertake along with their scheduled program some

income generating projects on a non profit basis for

gradually becoming sell~sufficient within 3-5 years,

BRAC is duly registered in accordance with the

provisions of SRA, 1860 as well as being registered

with the NGO Affairs Bureau under Ordinance and

department of Social Welfare under the Act of 1960,

Itis evident that under the laws, rules and notification,

BRAC is a voluntary social welfare organization. [ts

activities gre primarily financed by foreign donations.

Itis an non-profit organization. In the Circular dated

2.2.1986, the Externaj Resources Division of Ministry

of Finance has clearly suggested that all NGOs
operating  in

Bangladesh  should undertake some

income generating projects along with their scheduled
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(%)

program on an non-prafit bagis, so that dependence on

forcign donations may  diminish, BRAC his heen
functionings lawlully over the years and without any
allegation of infraction of law as refered 10 the
aloresaid ordinance as well as the rules,

In line with the suppestions and advice of the various
Government agencies BRAC's carings are also [rom
s own income earning projects such as BRAC
Printing, Press, Aarong Shops and Dairy Products. It
also receives income  [rom investment made in
companies such as BRAC Industries Lid  (Cold
Storage), Delta Brac Housing Finance Corporation
Ltd., Brac Bank Ltd. ete, Similarly it will have income
from investments made in the shares of Pro-forma
Respondent No, 6, which will be used as income of
BRAC for its objects and purposes. Like all other
business income no part of it will be set apart or
utilized for any other purpose. The income from
investments in related companies and BRAC’s own
projects are reflected as income in the audited Balance
Sheet and are solely and wholly used for purposes and

objects of BRAC. This income augment funds of




(xi)

(xii)
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BRAC o carry out and fulfil jts Purposes and objects,

No part whatsoever of this income is distributed as

profit,

Under the Income Tax Ordinance, 1984 the income of
BRAC was exempted and had always been SO
exempted read with the 6" Schedule of Part A of the
said Ordinance. The expression “charitable purposes”
has been defined under the said Ordinance, 1o include,
relief of the poor, education, medical relief and the
advancement of any object of general public utility,
For the purpose of exemption of income from taxes
income included g project undentaking business and
caning there from, The question of exemption of
taxation of BRAC under the said Ordinance has been

settled by a judgment of the High Court Division ol

the Supreme Court in Reference Application No. 79

. and 80 of 1995, Judgment delivered on 3 February

1999 by a Division Bench of the Hon’ble court which
has been reported in 51 DLR 152. The judgment is
final and conclusive,

All the income of BRAC, inter alia, from its own

projects, investments in related companies and foreign
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donations are reflected in the Annual Balance Sheet of
3ARC and the latest Balance Sheet of BRAC for the
year ending 31 December 2008 would clearly reflect
the position of income, the source of the income and
expenditure. A copy of the Annual Report containing
the Balance Sheet is annexed and marked as Annexure
X1

(xii1) In another writ petition, the investment of BRAC had
been challenge by Professor Mozaffer Ahmed in
which the Hon'ble Appellate Division, ultimately
declared the investment 1o be valid, Justified and in
line with the Memorandum of BRAC as well as within
the purview of Section 20 of the SRA. 1860, The said
Judgment is reported in 22 BLD (AD) 41, However,
leave has been granted on the said judgment in a

. review petition which is still pending,.

The petitioners filed Al'lid;wil-iﬁ-chly on 05.05.2010 against the

Affidavit-in-Opposttion filed by the Proforma-Respondent No.6 and re-

iterated the stand taken in the writ petition and stated interalia that:

A. A Rule Nisi has been issued upon the Bangladesh

Rehabilitation Assistance Committce Proforma Respondent No.S

25
.
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and the said Bangladesh Rebabilitation assistont Commitree hat

been included as Pre Worma Respondent only

B. No rule nisi has been issued upon the Proforma Respondent No.&
which has filed the Affidavir-in-Oppasition, nor has the Proforma
Respondent ro.6 made any application to be included ox @
Respondent in the Rule Nisi issued by this Hon 'ble Cowrt

C. The Bangiadesh Rehabilitation Assistance Commiittee Profarna
Respondent no. 5 has not made any application to be inctuded in the
Rule Nisi issued hy this Hon'ble Court; nor has this Heonble Court
passed any order 1o modify the Rule Nisi to include the Bangladesh
Rehabilitation Assistance Committee in the Rule Nisi so ixyued.

D. The Proforma Respondent no.6 has not Jided any Application befire
this Hon ‘ble Court to be included in the Rule Nigi.

E When not included in the Rule Nisi, the Hon'ble Court may nol
hear any person including a Proforma Respondert No.6 Jfor
Jalermimm’on.wlu'llu-r the Rule Nisi may he made absolute or
discharged by this Hon 'ble Court. ™

*  The petitioners stated that a Rule Nisi was issued upon the Respondent
. No.l only, that is the Registrar of Joint Stock Companies and Firms, and

not on the Proforma Respondent No.6, that is the purported BRAC BD

Mail Network Limited.

2\



' per 49 DLR (AD)l-para 49 ‘The C

The Petitiorers deny th

at the Petition is not maintainable in Jaw and
have no locus st

andi to file the instant case. This Writ Petition is preferred

as the Respondent No.| has unlawfully issued the impugned

Memorandum and Articles of Association (Annexure B) accepted by the
Respondent No.1 and the impugned Certificate of Incorporation dated

23.11.1996 “Annexure B-1" “concerning a public wrong, public injury

and invasion of fundamental rights of an indeterminate number of people,

any number of people, an'y member of the public, being citizens suffering

, the common injury or common invasion in common with others or any

citizen or an indigenous association espousing that particular case, and the

Petitioners are aggrieved persons and are entitled to invoke the

Jurisdiction of this Hon'ble Court under Article 102 of the Constitution”

ase of" Dr. Mohiuddin Farooque vs.

Bangladesh, further the Petitioners affirm that there has been no material

delay in the filing of the Writ Petition inasmuch (i) on the day the Writ

Petition was filed, public wrongs were committed by the Respondent

No.1; (ii) the public wrongs committed by the issuance of the impugned

Annexure- “B” were continuing public wrongs and merited a dgclamtion
to that cﬁ'cctl: (iii) that the public wrongs so committed were and are )
extensive in their scope and nature that, as averred by the Petitioners,
there would be a serious undermining of the commercial, financial and

more importantly legal framework of the country (per para 19 of the Writ



Petition): ©iv) iia: the rublic wrongs would completely break down the
\A
distinction between an entity for charitable purposes and a commercial or

business entity and thereby preclude Judges of the Supreme Court, the
Comptroller General, the Prime Minister :;xld other Ministers, the Spgakcr
and even the President of the Republic who are subject to Article 147 (3)
(4) of the Constitution [rom their right hold office, post‘c;r position or to
take part in the management and conduct of charitable and non-profit
entities (v) that the public wrongs so committed would undermine, be
conﬂiclivvc with, denude, render meaningless, idle and nugatory the rights
conferred upon them by ecxpress law; (vi) further that under the
Goyemmcnl Servants (Conduct) Rules, 1979, Rules 16 and 17 read
[
together, made under Article 133 of the Conslitution,‘lhc rights subsisting
and vested upon Teachers of” Dhaka University would also be denuded
from above, render meaningless, idle and nugatory the rights conferred
upon them by express law; (vii) further what would apply to Teachers of
Dhak ‘U‘nivcrsily, would also apply to Rajshahi University, and other
State Universities ectablished by statute; (viii) similar would be the case
with Advocates; governed by the Bar Council (ix) further Articles 27 and
31 5f lh’c Constitution underpinned by Doctrine of equality embodied in

Articles 27 and 31; (x) Ireedom of Association of the general population

of the Republic; and (xi) fraud on the law and Constitution, etc.




The petitioners stated further that they have filed this Writ Petition

strictly and comprehensively in accordance with (he criteria for moving a
Writ petition as laid down in the Mohiuddin Farooque vs. Bangladesh
Case 49 DLR (AD) 1997 page-1, especially at paragraphs 48-49, 50 and
51 per Mr. Justice Mustafa Kamal; and which Judgment is referred to as
the “main Judgment” by the Chief Justice Mr. A.T.M Afzal; further the
criteria jor locus siand; pronounced by Mr. Justice Latifur lRahman at
paragraphs 77 and 78 are also not inconsistent with the “main judgment”
delivered by Mr. Justice Mustafa Kamal referenced above (per Para 2);
that the Proforma Respondent No.6's understanding of the locus standi of
a Writ Petition concerning a public wrong is misconceivéd or indeed
expressed to mislead this Ilon'ble Court: that damage, harm or injur;y to
anyone of them personally is not a requirement to\‘ bring public interest
litigation before this Hon’ble Court. Thus, per Mr. .Iz.;stice Mustafa Kamal
the criteria for determining locus standi in the landmark case on locus

standi ¢oncerning a public wrong is set out below as it features in the

Mohiuddin FFarooq case in paragraphs 48, 49 and 50:
Thus, under paragraphs 48, 49, 50 the co-petitioners meet the
criteria in the scheme of our Constitution to bring this Writ Petition.

The Respondent No.l committed wrongs abi-nitio so that his

“the i >d Memort "association and the issuance
acceptance ol the impugned Memorandum of associat

of the Certificate of incorporation are void abinitio and thergforc-the

{

\



"No.! is consistent with the Companies Act,

LA

N

continuance of the - wrongs committed ab-initio constitute continuation of
the public wrongs; and in fact generate further public wrongs and evil
consequences in law.

The petitioners stated that the laws breached are several and so
many, including Articles 147 (3) (4) which in turn engender a plethora of
other constitutional provisions and several statutes; hence it is an absolute
mis-statement that not one single specific instance of any violation of any
law has been stated;

The Petitioners reiterate their averments made in the writ petition
and state further that the quantum of how much taxes paid, is irrelevant
when the action of the Respondent No.l, an executive discharging the
functions of the Republic, is void abinitio and its continuance a continuing
public wrong and wrongs with evil legal consequences (as distinet from
any “good” factual consequences); or that the action of the Respondent
1994 or other Ieg_islazion
which are inapplicable before the Writ Jurisdiction exercised by this

Hon’ble Court;

The Petitioners deny the legal validity thereof, and state that it is
irrelevant to seek to invoke legal validity of the incorporation of the
Proforma Respondent No.6 under the Companies Act.

1994 since the

issue before this Hon'ble Court is whether a society registered for

charitable purposes and strictly not for profit has been so registered under
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the Act for the

Registration of Literary and Scientific and Charitable

Societies, 1860:

With references to the /ocia standi of the petitioners the Petitioners

iterate the averments made in (he alfidavit-in-opposition are misconceived

and inconsistent with the law as laid down in paragraphs 48, 49, 50, 51 of
the Mohiuddin Farooque Case and mentioned in paragraph 4 above of this

7
Affidavit-in-Reply; further that an entity born as a charitable society may

never convert to a private company and thereafter, as public company. In

the present instance the demise of the Proforma Respordent No.6, lies in

the fact that it was purportedly bor from an entit under the Societics
] PUY y

Registration act as a society for charitable purposes, so that it could never.

convert to a private company and thereafter, as a public company.

Mr. Taufique Nawaz, appearing for the petitioners has placed the

Writ Petition, Annexure there to, affidavit in opposition filed by the

respondent No. 1, 5 and 6 and also affidavit in replay filed by the

peliti&mcrs against the affidavit in opposition filed by the respondent No.6

Mr. Taulique Nawaz, the leamned Advocate has been trying to
impress this Court that the BRAC has been Registered under Societies
Registration Act 1860 and of the law of Charities under common law, the

.
modus operandi of a such Society and the rights of a vast multitude of
/ < :

3

persons inc'lilding judges of the Supreme Court, Prime Minister and other

“Minister, the Controller, auditor General, the Speaker and even the
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president of the Republic together with

Government servant, various

professionals including University teachers and any other person who

might wish to under take Charitable works shall be at Jeopardy.

The learned Advocate submits that the respondent No. | before

entertaining the Memorandum  and Articles of Associations of the

proforma respondent No. 6 by issving the impugned certificate of

incorporation failed to ascertain the legal capacity of Proforma respondent

No. 5 ic. a registered socicty as to whether can invest, sponsor and

subscribe the shares of a company and also whether respondent No. 5 can

own, control and operate any company not being a person having such a

legal capacity as a registered society under the Registration Act, 1860 and

also failed to appreciate that the proforma respondent No. 5 whose aims

and objects as set out in its Memorandum of’ Association do not permit the

respondent No. 5 (o sponsor, invest |, subscribe, own, control and

undertake the business ol Telecommunications and in other establishment.

The Registrar also failed to consider that the proforma respondent Nos. 7,

9 and 10 being employees of the respondent No. S have no independent or

scparate status other than respondent No. S to sponsor or subscribe a
L

company by shares . The respondent No. 1. the Registrar also failed to

appregiaté that the ownership, control, management and the undertaking

of business by the Proforma Respondent No. 5 is unlawful in as much as

i e NS SR ! TR :
It 1s Inconsistent with several laws including, in particular the laws of



dissolution and winding up of companics and the laws of the ultimate

liability of the owners/sharcholders, the Proforma respondent No.S as a
sharcholder being incapable of being wound up as a charity or as a
registered socicty 'under the Socicties Registration Act, 1860 or under the
Bankruptey Act, 1997.

The learned Advocate again submits that the respondent No. 4
failed to appreciate that the respondent NO. § is not capable of using
funds received as forcign donations, whether wholly or partially, for
undertaking activities not provided for under the Foreign Donations
Voluntary Activities (Control and Regulation) Ordinance, 1978 nor does
the Proforma Respondent No. 5 have the legal capacity, ab initio, to
subscribe in, purchase sharcs, control, manage, conduct and operate a
company, or under take to provide internet services.

The leamed Advocate further contends that the respondents have
acted public intercst by attempting to circumvent the existing laws of
Bangladesh, acting with ulterior motive, with malafide intent, and to
enlarge‘ their activities beyond limits laid down by the law with evil
consequences flowing there from and that the undertaking of ownership,
subscription and investing of monics in an entity purporting to be a public
‘company . involved in  the  business of, amongst  others,

Telecommunications and providing internet services by the proforma

Respondent No. S through the unlawfully constituted Proforma




impllgned Memor.

andum

Certific

Nvasion of l‘undamen(al rights of an indclcrminalc number of people, any
Number of people, any member of the public

3 including Judges of the
Supreme Court, the P

rime Minister and other Ministers, the Speaker ang
even the Presidem, government of Servants, Various professional persons
including /\dvocmcs, Univcrsily Teachers , ang any individual who might

chose to undertake charitable work' as distinct from activity for profit or

gain, however, intermediae such activities might be for profit or gajn,

being citizens suffering (he common injury or fommon invasion in

common with others o any citizen or an indigenous association espousing

that particular cause, and (he petitioners are Persons aggrieved and are

entitled to invoke the jurisdiction under Article 102 of (he Constitution .

Mr. Newaz belore conclusion of his submissions has handeq over a

well thought wriec argument containing 22 Pages. It appears from the
argument that the learned Advocate has summarized his submissions in
paragraph No. 21 which v;/c tempted to quote in verbatim:-

SIS (.)un.ve/ Jor the petitioners Summarises as follows:

/ That the Societios Registration Act, 1860, under which the

53 e
' Réspondent No.5 was registered, does not autho ize the undertaking of
es, ; g
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) Internet services as an activity independently or by any of the entities

mentioned therein:

/

2l That the Socicties Registration Act, 1860, under which the

Respondent No.5 was registered, does not anthorize creation, promotion,

subseription in control of or the operation of an entity

Jor making profit.
gty That the Socicties Registration Act, 1860, under which the
Respondent No.5 was registered, which provides for the registration of a

society for charitable purposes, does not contemplate the creation,
promotion, subscription in control of or the operation of an entity for
making profit by a charitable society such as the Respondent No.5.

\

9. Neither the statutory meaning of charitable purpose provide
in Section 2(16) of the Income tax Ordinance, 1984 nor the leading case
law of the Supreme Court contemplates the undertaking of internet
services and the other multiple services contemplated in the Memorandum
of Association of the Respondent No.6 which by admission of the
Respondent .N()'.5 wds created by investments made by the Respondent

- 2 o 5
' “no.5 and by which reas()n[_/n;,. Respondent No.5 made an application to

appear hefore this Hon 'ble Court.

5, That  the Fbreign Donations  (Voluntary  Activities)
- 7

Re{zular"on Ordinance, 1978, under which the Respondent no.5 was also

Ordinance, 1978, under which the Respondent nO.5 was also registered,
i \

does not guthorize the undertaking of internet services and other multiple
’ Y&
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services as a recipient of foreign donations, whether the donations which
it has are wholly or partly from a Joreign donor, given that the
Respondent N;)..'f is| admittedly the society for charitable purposes,
initially registered under the SRA, 1860, has invested huge monies to
create the Respondent No.6 and has appeared before this Hon'ble Ckourt
to safeguard its (the Respondent No.5's) interests:

0. That the Socicties Registration Act, 1860 and the FDVAR
Ordinance 1978 (read with the FDVA Amendment Ordinance 1 982) are
the two statutes governing the capacity, scope and extent of the two
i " activities which authorize the aciivities which may be undertaken by the
Respondent No.5 and for which a certificate of incorporaton may be
issued by the Respordent No.| namely the Registrar of Joint Stock
Companies/Societies and which certificate of incorporation issued in

Javor of the Respondent No.6 is ultra vires of the said governing statutes.
7z That the SRA 1860 may not be read in iso/c;rion in
interpreting the legal capacity of the Respondent No.5 to undertake
internet services through its purported creation namely the Respondent
. No. 6 since by the issuance of the certificate of registration the Respondent
: No._l . L.e. the Registrar, has disregarded Articles 38 and 14 7(1). (2), (3),
(4) ina.w\rmch as these Constinutional provisions grant fundamental rights,

and Constitutional rights to persons who would be adversely affected by

(‘ﬁ virtue of the Registrar’s interpretation that an entity for charitable
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purpose; sult of his order undertake activities in conflict with

¥ I"(ly as a re.

the Stocory defivitin,, of Charitable Purposes and the case law of the

Supreme Court therchy altering jrs meaning to enable the Respondent

No.5 10 undertake interner services through its creation, the Respondent
No.6.

8. That the Conflict generated by the Respondent no. |, the
Registrar, I/v'oulhllhi.\' issuance
\

directly illaffects )/w

of the Certificate of the Respondent nO.5

provisions of the Constitution-which arising from

Article 147(1), (2). 3), (4) pe

rvade the entire Constitution namely the

sixty seven articles which contemplate the Constitutional Personality of

the President who would he adversely affected by a-change of meaning of

“not for profit or gain® and would have s rights and privileges

Oundermined,  denuded. dismembered,  rendered idle, meaningless,

redundant and inoperative.

9. Similarly the conflict generated by the Respondent No. !, the
Registrar, through

his issuance of the Certificate of incorporaton in

Javour Respondent No.6, a creation of the Respondent No.5 directly ill-

affects the previcisiz of the Constitution which arising from Article 147

(1), 2). (3) (4) pervade the ‘cniirc Constitution namely the .... Articles

which contemplate the Constitutional Personality of the Prime Minister

who would be adversely affected by a change of meaning of “not for

profit or gai;1"' and would have his rights and privileges undermined
\



denuded,

(II.\'INL'm/)('I'(’(I, rendered idle, meaningless, redundant and

inoperative.

10, Similarly the conflict generated by the Respondent No. ], the

Registrar, through his issuance of the Certificate of Incorporation in

Javour Respondent No.6, « creation of the Respondent No.5 directly il|-

affects the provisions of the Ckonstitution whicl arising from Article

147(1), (2), (3), (4) pervade the entire

Constitution namely the ... articles

wheh contemplate the Constitutional Personality of the Speaker and

Deputy Speaker who would be adversely affected by a change of meaning

of “nor jor promt ov gain™ and would have his rights and privileges

undermined,  denuded. dismembered,  rendered idle, meaningless,

redundant and inoperative.,

)l & Similarly the conflict generated hy the Respondent No. |, the

Registrar, through his issuance of the Certificate of Incorporation in

Javour Respondent No.6, a creation of the Respondent No. 5 directly ill-

affects the provisions of the Constitution which arising Jrom Article

147(1), (2). (3). (4) pervade the entire Constitution na

which contemplate the Constitutional Personality of the Comptroller and

stely the ... Articles

Auditor General, who would be adversely affected by a change of
meaning of “not for, profit or gain” and would heve his rights and

privileges  undermined, denuded,  dismembered.  rendered idle,
&

meaningless, redundant and inoperative.
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12, That such ill or evil effect flowing from the Registrar's action

IS controry ta ihe scieme of the Constitution inasmuch as all of the above
Constitutional Persons jointly and individually discharge Jfunctions of the
Republic so that the denudation of their fundamental rights and privileges
conferred under Article 14 7(1) (2)(3) and (4) would encumber the
discharge of their high Constitutional responsibilities and preclude then
Jrom discharging such responsibilities,

13. The Registrar's issuance of a Certificate of Incorporation to
the Respondent No.6 admittedly an investee-creation of the Respondent
No.5 being ultra vires of the SRA 1860 and FDVAR 1978 read with its
amendment of 1982 which in turn affect the scheme of the Constitution
and all its high functionaries has resulted in enabling an wltra vires
regime heyond the scheme of the Constitution, the Constitutional
proyisions mentioned above. the statutes made under the, Constitution so

that its operations and continuance constitute an extra-Constitutional,

e,tlra-xfalu)my regine.

14.  +No less would the evil effect of the action of the Registrar,

.
\

the Respaident o | fall upon persons subject to Article 133 of the
Constitution concerning the services of the Republic and the Rules of
Conduct for Governmeni SL’I'\’(I;II.\' 1979, vide sections 16 and 17 whereby
government servants are authorized to undertake certain voluniary

activities or even pecuniary activities subject to commission validly
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Sranted under 1he

Sovernment Servants €, onduct Rule, 197

9: that where

Sue, IVITIes Doy i
uch actiy 1es permitred fo government servanty require the authorization
of law the Respondent No. | .. the Registrar has proceeded 1o issue g

Certificare of Registration 1o the profit making company namely the

Respondent No.7 which is an investee ereated by a mother entity sohich

cannot even conceive the activities of the Respondent No. < nor undertake

profit making as an object of its Charitable | urpose status.

15, That in the Writ Petition Counsel drew attention to the

\
requirements of a University teacher 1o obtain authorization under The

Dhaka Universiiy Ordinance | 973 the first Schedule, statute.... Article

38(2) whereby it was a requirement to obtain authorization deriving from

statute 9law) for the undertaking of voluntary activities, activities not

constituting the main occupation and indeed the denial of pecuniary

\returns. "“"Counsel there ore submits that authorization derived from law

| whether by statute or other legal instrument is a requirement for the
]

undertaking of activities by a person whose conduct an activities are

governed by statutes or other law,
16.  Counsel further submits that even in the case of professionals

such_as advocates governed by the Bar Council Order No.... 1972 as it

)
-

also is true with physicians and surgeons under the Bangladesh Medical
%

Council Ordinance. The said professionals are required to obtain

’

authorization 1o undertake activities given that their status and functions

)




Is governed by a parent law: but without such authorization the

undertaking of an activity not comtemplated in the parent statute would be
ultra vires of the statute.

17. That the complete disregard of the Constitution, of the
governing statutes and various regimes contemplaied under ihe laws of
Bang/at)csh had led to a fraud upon the Constitution. The governing
statutes and other laws have established a regime of a Society for
Charitable Purposes, a recipient of foreign donations well beyond the
Rule of Law in the People s Republic of Bangladesh.

18. It is submitted that, on the basis of the above submissions
presented only in Written Summary and having regard to the oral
submissions made in your Lordships Court entrusted to preserve protect
and defend the Constitution, the Constitutional personalities, the
Constitutional institutions they embody and represent, uphold the Rule of
Lavw and. in the most discernible sense of the term “public interest”, Yonr
Lordships may kindly make the Rude Absolute.”

In developing the argument, Mr. Nawaz has taken us through:

I The Sceistics Registration Act.

11. The Foreign Donation Act 1978 and amendment thereof made in
1982.

“ [11. The Company Law.
IV. The Constitution of the People’s Republic of Bangladesh.

L
M




Mr.

Newaz (g Support his contentions has relicd upon the

fnllowing authorities:-

A. The Rules for constitutional and Statutory Interpretation

(1) 9 DLR(1957) SC 178 at pp 186-188 paragraphs No. 20 and 22
Wwhere several cardinal principles were laid down to aid the
interpretation of statutes.

(i) 48 DLR (AD) (1996) page 188, para 14: NCTB vs. Shamsuddin
(a) Presumption always in favour of Consli(ulionnlily of an
enactment, i.c. (a) express words will prevail,

(b) Ruie concerning express words implies that express words
cannot be rendered idle and nugatory.,

(1) 26 DLR(SC) )1974) page 7, para 22.

(1) (1994) 14 BLD (AD) Page 239, para 9-10,

B. __ Provisions should he considered as 5 whole, not |
——101¢, not Dby

piccemenl fashion.

(1)37 DLR (AD)(1985) page 84, para 26.
(ii) 32 DLR (AD)(1980) page 57 para 3.

C. If there is a conflict between |

aw and regulation, law will

prevail

(i) 47 DLR(AD)1995 page 5, para 13,
(i) 41 DLR (AD) (1989) page 43 para 29,

(iii) 50 DLR (AD) page 27 and 34 para -22,
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ailment of jurisdiction of superior Court must be done

_ by £xpress words and not by imnlication.

() 41 DLR (AD) page 165 and 221 paras 219-220.

(ii) 41 DLR (AD) page 208 para 116.

E. An Amending law becomes part of the constitution but an

amending law cannot be valid if it _is_inconsistent with the

Constitution.

(i) 41 DLR (AD) page 263 para 416.
(ii) 1981 BLD(AD) page 491 (g) (h)

F. If the above rule is applicable to an ameaging law, surely it

must as a_principle be applicable to_an _administrative action

which has effect of changing the law,

(i)41 DLR (AD) page 263 para 416.

Mr. Rokanuddin Mahmud, the Senjor learned appearing for the

proforma respondent No. 6 with Mr. Md. Asaduzzaman, the leamed

Advocate at the very out set has drawn our attention to the Rule issuing
1

order dated 5.11.2000 which is reproduced below:-

“ Let a Rule be issue:d calling 1pon the respondent No.l to show

cause as to why the impugned memorandum and Article of Association

B s
(Annexure-B) accepted by the Respondent No.l and the impugned

certificate of Incorporation dated 23.11. ) 996 (Annexure-B) issued by the

respondent No.l to the proforma respondent NO.6 shall not be declared

TR
QA TN

B

o

N




s

£33

l f
-

——

10 have heen made without lawful authority and is of no legwal effect and

or such othey or further order or orders passed as 1o tix Court may seem

~ Jit and Proper” and pointed out [rom the order that the certificate of

incorpornlion dated 23.11.1996 (Annexure-13) issued by the respondent

No.l 10 the Proforma respondent No. 6 has been challenged by the

petitioner,

Mr. Rokanuddin Mahmud, the learned Advocate further submitted

that he does not need to give reply 1o the contentions of the learned

Advocate for the petitioners on merit in as much as similar writ petition

filed by Prof. Mujaffar Ahmed and others wherein Mr. Taufique Nawaz

the learned Advocate appeared for the petitioners and raised similar points

before the High court Division and also before the Appellate Division and

the Appellate Division finally resolved those points at issue as have been

raised now in the present case. e submits, it would be found from the

judgment of the Appellate Division that their Lordships had alrcady

considered and answered similar points which has been reported in 22

DLR (AD) 2002 page 41. Their Lordships of the Appellate Division

clearly held that a Sociely Registered under Societies Registration Act,

1860 ig}q‘bc governed by its Memorandum ol Association.
s 3 2

Admittedly, BRAC is a Society Registered under the Socicties

\‘ . . . . .
Registration Act and as such, it is guided under this Act and also by its

own memorandum and further held that:
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“So in view of the

aforesaicd and in vieyw of the Memorandum of
Association of BRAC any money belonging 1o BRAC may be invested by
them and i can be done for the prrpose of welfare of the society and its
beneficiaries, The Societies Reg{':vlr(llion Act has not provided Jor any

investment by BRAC which

har
in the

has been there in their Memorandum of

Association” | view of such decision given by the Appellate Division of

the Supreme Court the present writ petition is not maintainable as the
J

decision of the Appellate Division is binding upon this Court. To

substantiate his argument he

has taken us through the paragraphs No. 9,
15150123 I5.l6.l7,l9,21,22,23,24,25,28

and 30 of twe decision of the
Appellate Division,

The learned Advocate further contends that the Appellate Division

had already decided the matler on merit and as such there is no scope to

re-agitate the matter in jssyc which had substantially and effectually been

adjudicated. He submits further that the Appellate Division has granted

lcave to the review petition which is pending for hearing but the operation

of the judgment has not been

stayed and as such, this court cannot

entertain any such issue or issues before finally disposed of the review

petition by the Hon’ble Appellate Division.

Fin@!ly, Mr. Mahmud submits that the present writ petition is not
e .

maintainable in the facts and circumstance of the aforesaid premises and

as such the Rule is liable (o be discharged. He submits that the Petitioners

LRI N
iy

3
e
NG

et




&

o

Ny "‘.-.Z-"'";' s
RV

W %ﬁq\’_ﬁum‘n N

5 Writ Petition noy bzing aggrieved by
the action of the Fespondent No, |

Mr, Fazle Noor Taposh the learmned Advocate appearing for he
MO ey e N rec 1
proformg respondent no. 5 hag candidly adopted the Submissions of Mr.

R()knnuddm Mahmud, (he learned senjor Advocate ang developed his

argument taking ys lhrough the paragraphs 8, 16-20, 223 24,2526 and

28 of the

writ petition submitted (hat similar Statements made in the

carlier wrig petition filed by Prof, Mojaffar Ahmed and others and the

Appellate Division considered (hose facts and settled those facts

subslanlially but with

a difference of fow words and thereby, he submits

that this writ #eition is not maintainable in js present form,.

Mr. Taposh then has taken ys 1o sub-paragraph No.(i) (ii) (i) (iv)

and (v) and submits that the persons referred to aboye have no vested

right' to participate to that activities of the specific charitable institution

because none of them are in any way connccted with the BARC either as

employee or any person having sufficient interest in the subject m
l

which they can be characterized as 3 vulnerable, weak or socially

atter by

disadvantaged group.

.
L

2 In the instant writ petition, the petitioners have utterly failed (o
show that the writ petitioners have moved this High Court Division for an

on behalf of themselves an? also of other less fortunate persons of the

society and the petitioners are in no way allected by the action of the
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pondent No.]. Under such, circumstances Mr. Taposh contends that

the writ petition is not maintainable and is liable to be discharged.
Mr. Newaz, tie learned Advocate for the petitioners refuting the
submissions made by Mr. Rokanuddin Mahmud and M. Fozle Noor
Taposh has reiterated that the petitioners have locus standi to file the writ
petition on the basis of the decision in the case of Dr. Mohiuddin Faruque
vs. Government of People’s Republic of Bangladesh reported in 49 DLR
(AD) page 1 paragraphs No. 48, 49 and 50 in as much as damage harm or
injury to any one of the petitioners personally is not the requirement to
bring public interest litigation and the criteria fos determining Lucas
standi has already been scttle in the aforesaid decision and as such the
writ petition is not maintainable. He submits that the present writ petition
was filed on fresh cause of action and the issues have to be decided
having regard to the facts of the present case. The issues which had been
settled by the Appcll:\l'c Division are pending before the Appellate

Division as their lordships of the Appellate Division have granted leave to

consider their decision in a review petition which is pending.
"« Hg further submits in view of granting leave to hear the matter
settled cariier by the Appellate Division in review. In that case, there is no

impediment to adjudicate the issues as have been raised in the present

casc.

T avrsi it
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The petitioners haye not urged any loss, damage, harm, or injury
caused to them personally by the issuance of the imzugned Certificate of
Incorporation or/the activitics of the Respondents. Not a single specific
allegation has been made in the entire Petition regarding loss, damage,
harm or injury to any one of them, be it of a direct or indirect nature, The
petitioners are not Jess fortunate people and are in any way affected by
the impugned order., The petitioners have not stated that they have filed
the Writ petition in the forn‘ of a public interest litigation. So, in no way
the petitioners  status - be considered as an aggrieved person as
contemplated under Article 102 of the constitution and also on the basis of
the decision i the case of Dr. Mohiuddin Farooque reported in 49 DLR
(AD) 1.

In'this connection the case reported in 22 BLD (AD) 41 Paragrabl1
I'1is relevant which is reproduced below:
\ VL. This writ petition has been filed under Article 102 of our

constitution which provides that the High Court Division on the claim of

any prson aggrieved may give such directions or orders to any person or

authority including any person performing any Junetion in connection

with the affairs of the republic as may seem appropriate for the

N

|
enforcement of any of the fundamental rights conferred by is aggrieved as
provided under this Article may move the High Court Division Jor

issuance of certain orders and directins and who is the person aggrieved
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We have BIven our anxious consideration to the materi

als on record

and upon hcarmg the learned Advocate of both the sides and on

consideraiion o the relevant laws we hold the Writ Petition is not

Mamntainable in jts present lorm and the Petitioners have no Jacus standi to

file the instant writ petition.

Admittedly, the BRAC as a Society has been registered under the

Socictics Registration Act 1860. The preamble of the Act provides the

purpose for which the Act was promulgated and those are meant for the

‘\lprommion of literature, science or the fine arts, or for the diffusion of

useful knowledge for the charitable purpose and section 20 provided that

charitable society may be registered under this Act. It also provided in this

Act that a charitable society must have g Memorandum of Association

showing the name of the society, the object of the Society, names,

addresses and occupations ol the governing directors, committee or other

governing body to whom by rules of the Society, the management of its

affairs is entrusted and copy ol the rules and regulations of the Society

certificd to be a correct copy by not less than three of the members of the

' governing body shall be filed with the Memorandum of Association.

Section 5 of the Act provides that afier registering the Society the

chfsu'ur shall certily that the Society has been registered under this Act
A

and it has also provided in section 6 that every Society registered under

this Act may sue or be used in the name of the president, chairman or
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th a petition filed under Artiele 102

of the C, onstitution the Court will have

10 decide i .
ecide in each case, particularly when ohjection is taken not only the

(le, Y o ~
extent of suffic iency of mterest but also the Jitness of the person for

invoking the discretionary jurisdiction under this article 102 of the

constitution. It has also hoen held by the Hon'ble Chicf Justi

ce e that

ordinarily it is the affected party which is to come t0 the court for court

Jor revedy. The court in considering the question of standing in a

particular case, if the affected party is not before it and if tit finds no

satisfactory reason for non-appearance of the affected party ir may refuse

to entertain the application. This is clear q decision on the matters of

locus stexdi/bona fide of @ writ petitioner in a public interest litigation. It

has been settled that expression “person aggrieved™ means not only any

person who is personally agorieved but also one whose heart bleeds for

his less fortune fellow beings for a wrong done by the Government or a

local authority in not Sulfilling its constitutional or statutory obligations.

“In the entire writ petition there is nothing to show that the writ

petitioner moved the High court Division for and on behalf of himself and

also of other less fortunate persons of the society who have no source and

means to invoke the jurisdiction of the High court Division or these less
fortunate people are in any way aflected by the impugned orders. The writ

petition has been filed by no streich of imagination can be styled to have

filed on behalf of less fortunate persons.



nsuch allegey public inteyesy litigation has be

en clearly an thoraughly

decided by this Division in e

discus.vcd and

case of Dr. Mohiuddin

Farooque reporled in 49 pDLR (AD)1. In this decision Justice Mustafy

Kamal had disposed of the question of locus standi in the judgment in

paragrapl 7, 45, 49 and 30. It has been Propounded that interpreting

the work * Any person aggrieved™ meaning only and exclusively

individuals ang excluding the

consideration of people as a collective and

consolidated personality will be a siand laken against the constitution . Jr

has been held thay in so far as it concern public wrong or public injury or

invasion on the JSundamental rights of an indeterminate number of people

\
any member of the public being a citizen suffering the common injury or

common invasion in common with others or any citizen or an indigenous

association as distinguished Jrom a local component of a foreign

organization espousing that particular cause is a person aggrieved and
\

has the right to invoke the Jurisdiction under article 102 of the

- ,\ . . -
constitution. Agreeing with Justice Mustafa Kamal, Justice B.B. Roy

Ch{)udlmry in paragraph 97 of this decision has held that inescapable

conclusion is that the expression person aggrieved means not only any
5 :

person who 3’.\' personally bggrieved but also one whose heart bleeds for
his less fortunate Jellow beings for a wrong done by the Government or a

torify in =ot fufilling its ituti ; igation. In
local ausiorify in =ct fufilling its constitutional or statutory oblig

paragraph 9 oj' the judgment His Lordship the Chief Justice observed that
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lnry or truste

¢S as shall pe determined by the ryfes and

fegulations of the Society. 1 the entire Ay nothing has been mentioned
as 1o the Procedure or limitation on the invcslmcm. if any to be made by

the Society. Section 2 Provides that 3 Society registered under this Act
must have 4 Mcmorandum ol association and it must contain the rules of

the Society regarding, Management of jis Tairs, These indicates that 3

Society registered under (his Actis to be governed by jts Memorandum of

Association, /\dmiuedl_v BRAC is 3 Society registere

d under the Societies

Registration Act and gg such, it is guided under this Act and also by its

own mcmorandum.

/\dmi(tcdly BRAC wag registered under the Societies Registration

Act and this js a charitable society. The controversy has been raised from

the side of the Writ petitioners that as it js o charitable society, it can not
invest its money. Their furzher fase is that 2RAC can not enter into any

transaction for earning profit.

We find from the Writ Petition thay 4 society registered under the

Societies Registration Act May invest its fund with the object of Letting

" more money [or spending in charit
'\..

able Purposes and we can profitably,

use the decision in the case of BRAC vs. Professor Muzaffor Ahmed and

others reported in 22 BLD(AD) page 4] paragraphs No. 23, 27 and 28,

$23 So in view of the aforesaid and in viey of the Memorandum

of Association of BRAC any money helonging 10 BRAC may pe
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invested.by them and it can be done for the purpose of welfare of tlte

society and its bebeficiaries. The Societies Registration Act has not

provided for any bar in the investment by BRAC which has been there

in their Memorandum of Association. :

27.  Adminedly BRAC was registered — under the Socicelies

Registration  Act  and this is a charitable society. The
controversy has been raised from the side of the writ petitioner-
~espondent that as it is a charitable society it can not invest ils
money. Their further case is that BRAC can not enter into any
transaction,_ for curubrg profit. We have already noticed that
Mr. Tawfique Nawaz contended that by such investment in
business fund of the society may be alienated which has been
seriously objected 1o by Syed Ishtiag Ahmed. Ie submits that
for the purpose of securing more fund to be used for charitable
purposes the 'surplus money may be invested and the profit
carned may be used for the purpose for which the charity was
established. In support of his submission Syed Ishtiaqg Almed
placed reliance in All En‘(,;laml Law Reports 1958 page 612
wherein it has been found as follows:

: Looking at the way in which the society has conducted its
'

affairs, I am of opinion that it has made profits. It hes not

distributed those profits like a commercial company. Nor has it
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ret
rned thom 1o members. It has s

ed them to build up large

and e
ac“"””’lﬂ"“_&' reserve funds. But the Jact that the sociery

ha ity
as made profits does not mean that it is conducted for profit

11 # 2
which | take o mean cum/uclc(/./ur the purpose of making

profit. Many charitable bodies such as colleges and religious

Joundations have large funds which they invest at interest in

Stocks and shares or purchase land which they let at a profit.

Yet they are not established or conducted for profit. The reason

is because their objects are to advance education or religious

as the case may he. The investing of funds is not one of their

objects properly so called but only @ means of acl,

neving those
|

objects . So here, it seems to me, that if the making of profit is

not one of the main object of an organization, but is only o

subsidiary object that is to say, if it is onlv a means whereby its
main objects can bhe furthered or achieved then it is not
established or cqnducted for profir .

U “1om the above it is abundantly clear that a society

registered under the Societies Registration Act may invest its
Sund with the object of getting more money for spending in
charitable  purposes. The main object of this investment is to

Jrovide charities 1o deserving persons and not te make profit

So the in-vestment by BRAC in BRAC Bank Limited is not for
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Profit. The object of BRAC ay Jound from their Memorandum of
Association is charity and for perpetuating their object such
‘('nve.\'lmenl is permissible and we find no wrong in the same”.

We have gone through the decisions in the case of BRAC vs.
Profcssor MuzalTor Ahmed and others reported in 22 BLD(AD) page 41
and also gone through the writ petition and found that the similar
statements made in several paragraphs of this writ petition which had
been made in the earlier writ petition. We are of the considered view that
the similar points resolved carlier as 1c the eligibility of investment of the
BRAC for the purposc of welfare of the society and its beneficiaries. And
as such, it does not need to further adjudicate the same issue as to whether
respondent No. 5 the BRAC, has the capacily to invest in the business of
the respondent No.6. “BRAC BD Muail Network Limited™. On Analyscs of
the entire facts, the laws and the dccisioﬁs including the decision reported
in 22 BLD (AD)41, it has clearly been emerged that the respondent No. |
by giving registration to the respondent No.5 under the provision of
.'sociclics Registration Act, 1861 has not violated the rights of any group
/class of people not to speak ol'lhé rights of the Hon'ble President, Prime
Mipislcr, Judges of both ll'xc Divisions of the Supreme Court and other

classés of the peoplesand professionals of the state.

"

On further scrutiny ol the materials, it appears that the ecision of

the respondent No. | in giving registration to the respondent No. S has in

D
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avened (e Atticleg 38 and 147 (1).(2), (3) and (4) and
lhchby the Ct‘!!:‘!:':::!:'on:ll Personality of the Hon'ple President, Prime
Mlnlster and Judges of the Supreme Court of both the Divisions and

others has noy been adversely affected in as much as if such occasion

arises in hyy Case they are prudent cnough to protect their individyal

rights as hag been guaranteed by the constitution and other laws of the

country,

In Writ Jurisdiclion. there is no difference between principal

respondent angd (e proforma respondent and g such there is no legal

impediment in hearing (he proforma respondents, Moreover, e have

found  thay allegationg have been altributed against the proforma

respondent Nos. 4 ang 5 but they were not made principal respondents by

made as proforma respondents though they are entitled to give replay to
the

allegations made in the writ petition. Considcring such aspect of (he

case, we have allowed the proforma respondents 1o file affidavit in

opposition and contest the rule,
S

~On further evaluation of the materials it appears that the respondent
o !

No-'5 inng way exceeded the authority gs contemplated under section 20

of tHe Society Registration Act, 1860 in making investment in the
rcspondcnl, No. 6.
/'\dmil(edly.‘lhc Appellate Division of the Supreme Coun has

granted leave in order 1o Teview its carlier decision but (he Operation of
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the jUdgmcnt reported in 22 BLD (AD) 41 has not been stayed and as
such, we are of the opinion that this court cannot entertain similar issue
for adjudication as the operation of the judgment had not been stayed and
that the decision of the Appellalc Division is binding till such decision is
reversed, varied and révimvcd by it self. We are of the turther view that if
the Appellate Division allows the review application in that case the point
raised before this court would be sulTiciently answered.

In the light of the findings made before, we do not find substance in
\ this Rule. Accordingly, the Rule is discharged with out any order as to

COSIS.

3 Md. Mamtaz Uddin Ahmed.
Naima Haider, J:

| agree

Naima Haider.

Typel;y: Nurun Nahar
7.3.2011. T e rie
Read by : ’ sy, ’\r SR
. Exed by: ‘/’J_‘Q
? T 3\”
S e ' ((

g ?r TR

172 b B PRB - & EAT R

/ YRS w1
/ XL ¢
e D X2y

.
/



