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MD. MUZAMMEL HOSSAIN,L

1. This Rule was issued calling upon the respondent Nos. 1 and 3 to show catse i
to why they should not be dirccted 1o perform their statutory duties and

funetions Tor realising the remaining line amount of Th.2.74.35.0000~ from the
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respondent No.4 and why the respandent No.d4 should not be direcie

d 1o pa_

balance fine amount of Tk,2,74.35,000/- and or such other or further order or

orders passed as to this Court may seem (it and proper,

Isd

The petitioner being a dedicated and ardent human rights activist and an

Advocate of the Supreme Court of Bangladesh is concerned with the human
rights of the marginalised segments of the society and motivated with the high
ideals filed a number of public interest litigations to ensure accountability and

transparency ol executive actions/inactions and constitutional validity of

Various enactments. '

3. The respondent No.! is Bangladesh, represented by the HL‘UI‘L‘iiII’}. Mirlliﬁll“_\' ol
Law, Justice and Parliamentary AlMairs, The respondent No.2 is the 2™ Court of
Ad.ditiuﬁal Sessions Judge and Court of Special Judge. Dhaka whe passed the
Judgment and order of conviction and sentence in Special Case No. 1l of 1992

on 7.06.1993. The respondent No.3 is the Deputy Commissioner and Collector,

Dhaka and the respondent No.4 is the convict Husain Mohamimad Frshad,

4. The petitioner being engaged in public interest litigation to ensure and enhance
public awareness of the duties and obligations of Gtwurn—mum agencies and
increase  accountability and ransparency ol State actions is  particularly
concerned to note that the respondent Nod former President usain
Mohammad Ershad, along with 16 other accused-persons were tried in the
Special Case No.11 of 1992 by the 2™ Court of Additional Sessions Judge and

Court of Special Judge, Dhaka and alter conclusion of the trial. the leared
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Special Judge was pleased to conviet the respondent Nod under segtion S0 e)
of the Prevention of Corruption Act of I%'}: and sentenced him to sufler siﬂ;plc
imprisonment for 7 vears and confiscated to the State, the plot h:!us. 49494, 491
and 49C within Kowran Bazar Commercial Area together with the buildings

and struchires standing thereon under section 5(2) of the said Act.

Being agerieved by the _ui‘oresaid judgment and order the respondent Nood
preferred Criminal Appeal No.1132 ol 1993 before the High Court Division.
The High Court Division by the judgment and order dated 24.08.2000
dismissed the aforesaid criminal appeal and reduced the sentence of 7 years
simple imprisonment (8.1} 10 § years simple imprisonment and 10 @ fine of

Tk.5, 48,70.800/- in delault, 1o suller simple imprisonment for 2 years muore
and the High Court Division also aflirmed the order of confiscation of the
aforesaid plot Nos.49, 49A, 498 and 49C of Kowran Bazar Commercial Area
including the building and structures thereon known as “Janata Tower™. The
respondent No.d being agerieved by the aforesaid judgment and order pussed
by the Hon'ble High Court Division lled Criminal petition for leave 1o Appeal
N0.226 of 2000 before the Appellate T}‘wisir.:n of the Supreme Court of

Bangladesh.

The Appellate Division by judgment and order dated 23.11.2000 dismissed the
Leave Petition with modilication of ihe substantive sentence ol § years
reducing to  the period  already undergone  and maintained ﬁ1j|u: of
Tk 5.48.70.800/-, in default to suffer simple imprisonment for 6 months mor

The respondent No.4 has been undergoing the sentence of simple imprisonment




for 6 months since 20.11.2000 angd the line of Tk.5.48.70.800/- ﬂas not hecn §
paid as yel It is stated that Special Cose No.ll of 1992 and all other
subsequently filed appeals conclusively established that the fransactions

involving transfer of the lands of Plog Nos.49, 49A. 498 and 49{, of anmn

Bazar Commercial Area were done by the rtspmdw No.4 by abusing Ins

position as the President of the country and he !.hcn:hy obtained pecumar_v ""

udvan!ngc for himself’ ang others aml committed criminy| misconduel under
section 5(1)(d) of the Prevention of Corruption Act of 1947, The payment of
Taka six and half crores for construction of building on the s';ud land was
disproportionate 1o the known source of income of Husain Mohammad |: rxlmd

the respondent No.4 and he thereby also committed an offence under section
5(1)(e) of the Prevention of* Corrugtion Act, 1947, It is also stated that the :
Prevention of Corruption Act, 1947 was enacted to provide for 1 more elfective

law to prevent and eliminate bribery angd corruption trom amongsy the public

servants.

According to 3 recent hews report published in the national daily news papers,
the members of a political party are raising money to pay the fine imphm] upon
the respondent No4 and obtain release of the said respondent which s
completely contrary to the legislative intent of not allowing an accused 1o
benefit from his crimes. Section 69 of the Penal Code is not .1|'rp|:r.'nh|= in this
case because this case deals with Anti-Corruption Laws which is o different
Statute in this regard. Fine imposed for an offence of the Penal Code and fine

imposed for an offence under Anti-Corruption Laws being nat the same section
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69 of the Penal Code is not applicable and as such dealing with the Respondent

No.4 under section 69 of the Penal Code is without lawful authority.

Being aggrieved by the inaction of the respondents to ;Irerfunn statutory public
duties and actions for realising the fine of Tk.548.70.800/- from H.M.
Mohammad Ershad a convict in Special Case No.11 of 1992 of the 2™ Court of
Additional Sessions Judge and Court of Special Judge. Dhaka. the petitioner

preferred the writ petition and obtained the instant Rule.

The petitioner liled Hunplumcnlury-hi‘l'ldawil annexing o nolice demanding
justice  which s anmexed s Annexure=D. The petitioner also Med o
Supplementary-A Midavit annexing the Order No.118 dated lﬁ.ﬂz.lﬂmipussud
by the learned Additional Sessions Judge and Ex-officio Special Judge-in
Charge, Dhaka in Special Case No.1l of 1992 (Annexure-C) stating that the
respondent No.4 paid Tk.2.74.35,400/- on account of fine and had served more
than three months of imprisonment in default of payment of the rest ol the line
amount and for release from jail as per provision of section 69 of the Penal
Code. The leamned Specidl Judge by order No.118 duted 28.02.2001 relensed
him from jail. 1t is also stated that after 5 months of issuance ol the brcswm Rule
the General Certificate Officer and Magistrate, 15t Class, Dhaka issued a notice
on 4,00.2001 together with a copy of the certificate upon the respondent No.4 to
pay the remaining amount of Tk.2.74,35.400/- on account of fine. In the said
notice it was stated that in case of failure to pay, the money would be realised

by execution of certificate by sale of his moveable and immoveahle properties.
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Therealter the respondent No.4 ﬁlm.t"'h‘-"ril Petition No.3 168 of 2002 challenging
Certificate Case No, 19 s, 2001 *.!-:hich was refected on 21,03 2006 as being
not pressed. 1t is further stated it the Tearned Special Judge passed onde
No 121 dated 4.03.20010 stating that at the time of passing the Order No, |18
dated 28022001 wnder section 69 ol the Penal Code the learned Public
Prosecutor did not raise any objection rather e has supported the contention ol
the respondent No.d for his refease Trom jail on payment of 30% of the tine and
the learned Special Judge n.Isn expressed his displeasure the way the PPublic
Prosecutor represented the case on behall” of the respondent vovermment.
However it was observed relying on the case reported in 5 M1 RCHCT)299 thiat
the respondent No.d was released from jail ulndcr section 04 ol the Penal Code
on payment of 50% of the fine amounting to TR2.7435400° alier serving om
al the more than 30% of the peviod of imprisonment. 1 was also observed tha

though by order No.lI8 respondent Noo was directed 1o be released yet no
such order was passed exempting him from the payvment ol fine amounting o
Tk.2,74.35.4000-, The {'_ﬁurl by the aforesaid Order Noc LIS dated 28,02 2001

did not exonerate the respondent Nod in making payment o 0% ol the fine

Since the Court has passed the order of release [rom juil on 28022000 1t has
become functus oflicio after passing ol the said order. In oiher words. (he
learned Specinl Judge only allowed e respondent No< to get released o
the jail after payment olf S0% line ad serving hall ol the sentence but the
respondent No.d was not relieved rom payment ol the remainiog wmount ol

line dite to him. 1t is further stated that the aloresaid order ol the Court dated
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4.03.2001 clearly override the contention, that Section 69 of the Penal Code birs

the realisation of the remaining hall of the fine as the Court seems 1o take into
account the provision ol section 386(1) of the Code of Criniial Procedure
which provides for recovery of full amount of fine lor special reasons, The
Certificate Case being CC No.19 zfnsmi2001 is pending helore the General
Certilicate Court. Dhaka and next date was fixed on 15,06 2006 11 is stated that
the respondent No.d is not acting with clean hands w hich would be elear Trom
the fact that when Certificate case was started after issuance of the Rule he tonik
o device by challenging the Certificate Case in Writ Petition No 3168 ol 2002
which was subsequently rejected for non-prosecition. It i Tuetlier stated that
interpreting and understanding the provisions of the Pres ention ol Carruplion
Act. 1947, Criminal Low Amendment Act 1958 and Penal Code, it s 1o be
considered that Article 20 of the Constitution, provides for the veneral pringiple
ol prohibition on unearned income 1o the eftfect that o legal process or
proceedings must not end in permitting a convict (o retain uneirned imeonm

aceumulated through corruption.

The respondent Nod filed Affidavit-In-Opposition  denving  the materiil
allegations made in the writ petition stating, inter alii. thit writ perition s
been filed malafide as the same has been fited at the instance of the political
rivals ol the respondent Nod. [Uis stated that the respondent NoA sureendered

10 juil eustody on 20.1 1.2000 and his Petition for Leave o Appual was heard on

A 29" and 23" November, 2000, The pespondent Nod - had already patid

Th.2. 74.35.400/ being hall of the wotal fine of TR.5ARTORM - winle WPV g
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the imprisonment on account of fine. The respondent Nowd served more than 3

months i.c. half of the imprimmmm;t and the respondent nos having paid hall
of the Tine filed an application under section 69 off the Penal Cade tor his
release and the learned Judge of the Special Court upon hearing and with the
concurrence of the Public Prosecutor released him from Jail on 28022001 by
order No. 1 18. It is stated that the learned Special Judge having been satistivd on
receipt of TK.2,74.35.400/~ from the respondent Nod released him with the
coneurrence of the public prosecutor in aceordance with the provisions ol
section 69 of the Penal Code. Itis further stated that sinee the G eritlicate case 1s
pending before the Gieneral Certificate Officer the Rule has buecome inlructuous
and the same is liable to be discharged. It is finally sted thin the Gieneral
Certificate Officer issued a notice together with a copy of the certilicate upon
respondent Nod (o pay Tk, 2,74.35.400/- on account of fine fuiling which the
same will be recovered by the exeeution of the certificate by sale of moveable
and immoveable properties and the certilicate case is pendmg for hearing and as

such the Rule is liable to be discharged.

During the course of hearing in response 1o our quers My, Sheikl Mol
Serajul Islam, the learned Advocate for the respondent No.4 has produced o true

copy of writ petition No 3108 ol 2002 with annexures.

Mr. Nizamul Hague, the learned Adveeate for the petitioner submits that having
regard to the prosecution case and the judgment and orders delivered in Special
Case No.l L ol 1992, Criminal Appeal No.T132 of 1993 by the High Court

. ¥ i " ™ s
Division and Criminal Petiion Tor Leave 1o Appenl No226 ol 200600 by the




Appellate Division it has been conclusively established that the transaction

mvolving transter of the land of Plot Nos. 49.49A, 4913 and 490 within Kowrun
Bazar Commercial Area were done by respondent No 4 by ihusing his position
as the President of the republic and he thereby obtained pecuniary advantage for
himsell and vthers and committed eriminal misconduel under Section SCLd) ol
the Prevention of Corruption Act 1947 and the payment ol K. 6.5 (six and half)
crores [or construction of 3 building on the said land was disproportionate 1o the
known source ol income of ihe Respondent Nod amd (herehby also he
committed an oflence under section SCEHe) of the Prevention ol Corruption
Ack 1947 and that the respondent- Government s guilly of mmaction in ot
performing the statutory Public dutics and lunctions for realising the fine of
Tk.5.48.70,800/~ from the respondent No.4. 1 convict in o special case i gs
such the Rule is liable (o be made absolute. [1e submits that Prevention of
Corruption Act. 1947 read with Criminal Laws Amendiment Act, 1958 having
been enacted to prevent and eliminate bribery and corruption fion wmongst the
public servants and Tor speedy wial wnd more ellective punishisent of offences
commilted by the highest public servants which is highly damaging 1o the
national economy and national interest. Mr. Hague contends that special
olTences created under those Acts which provide for punishiment in the form of
fine shall not be less than the gain found 1o have been derived by the accused by
the commission of the offence and as such a fine imposed upon the respondent
No.d a convict in a special cuse being u linancial punishiment as distinguished

from physical punishment and it must be realised from him in all ol
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payment ol the fine  and as such the Gne must be realised (rom him in all

normal circumstances. In this context Mr. Haque refers 1o the decisions ol the
cases of Ali Hossain mnd others Vs. The State reported in 32 DLR(I1CD)282
and Rowshan Ali Vs. State reported in 52 DLR{HCD) 510, He finally submits
that having regard (o the purpose and intendment of the special L, namely.
Prevention of Corruption Act 1947 and Criminal Laws Amendment Act. 1958
which are enacted for the purpose of umdi:uting'h.rih::ry and corruption and also
for more speedly trial and more eflective punishment of certain offences.
special punishment in the form of fine which shall not he less than the gain
found 1o have been derived by the commission of the ofTence and that the line
being a [linancial punishment must be realised from the accused respondent
No.4 and he should not be allowed 1o gain prolit or retain material benelin
through corruption as the intendment ol the legislation like the Prevention of
Corruption Act will be frustrated il an accused is allowed to retain even hall ol
the il gotien property by undergoing imprisonment in delile of Tine and as
such the respondent Government be direeted 1o perform it's statutory. duties amd
functions for realising the fine of 1k.2.74.35,40/~ as the public dues and the

Rule is liable o be made absolute.

Mr. Sheikh Mohd, Serajul dstim, the learmed Advocate for the respondent Nod
having placed the AMdavit-in-Opposition submits that the writ petition has
been filed with malafide intention at the instance of the political rivals of the
respondent Nod and as such the Rule is liable to be discharged. e then

submits that the respondent No.4 has already paid Tk.2.74.35.400/- being hall
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of the totl fine of Tk, 54870800/ while he had been serving the

imprisonment in detault of payment of fine and that he having served more than

3 months imprisonment Le, hall of the imprisonment paid il of the Tine and
then filed an application under section 64 of the Penal Code tor his release ad
the Special Judge upon hearing released him from jail custoddy by oy :Iuh._'d
2B.02.2001 and as such there is no illegality in releasing the respondent No.d as
he paid 50% ol the line and served 50% of imprisonment which is more than 3
months and is proportionate 1o the fine unpaid. During the course of
submissions in response o our 1.'|u1;:r}-' Mr. Islam submits that the General
Certificate Officer. Dhaka had issucd notice together with the certilicate upon
the respondent Nood 1o pay a fine of 1R2.7435 400/~ in centificate Cuse No. 1Y
=E 2001 which was challenged by the respondent Nood i Wreit Petition
NoJTOR of 2002 obtaining a Rule Nisi which was discharged for non-
proseeution and consequently the certificate case has been still pending before
the General Certificie Conrt and as sueh the present Rule is hable 1o be
discharged as being infructuous. Allernatively he submits that the General
Certilicate Officer and Magistrate, st Class, Dhaka had issued notice together
with the copy ol the certilicae upon the respondent Nod 1w pas
TR274.35400/- on aceount ol line Failing which the sume will be recoverad by
the execution of the certilicate case by sale of his moveible amd i|1|]11n'~..|i~l1.:
properties and the said certificate cose being pending Tor hearing the present
Rule is linble 1o be discharged. Te Gnally submnits that the respondent Mol

have already paid TR.2,74.35,400/- out of the total Hine ol Th. S48 70,800 - and




in lieu of the balance amount of fine he had served in jail for which the Court of

Special Judge by order No.| 18 dated 28.02.2001 released the respondent No4
and there is no fine due from him and that over an above the Certificate OfTicer
issued a certificate illegally and without jurisdiction for the balunce amount in
C. Case No.19 =Famn2001 which is pending and as such the Rule is luble o be

discharged.

Since complicated questions of law of great public importance have arisen we
have invited the learned Senior Advocates of the Supreme Court namely Mr.
M.A, Malek, Mr. Mahmudul Islam, Mr. AF.M.Hasan Aril :mdl Mr. Md.
Munsurul Hug Chowdhury as the Amicus Curiae to assist the court. Mr Malek.
Amicus Curiae submits that since the Prevention of Corruption Act read with
Criminal Laws Amendment Act 1958 envisage provisions [or imposing
sentence of fine withoul aﬁy provision for execution. the provisions of Cr.lC,
and the Penal Code are applicable and in that view of the matter there is no
illegality on the part of the learned special Judge in releasing the respondent
No.4 on payment of 50% of the fine and serving oul the sentence ol
imprisonment ol the remaining period which is not less than the proportionate
hall of the amount of fine unpaid, e then submits that since the Special law is
silent as to the execution of fine imposed upon the respondent Nod, the
provisions of section 69 of the Penal Code read with section 386 Cr.P.C.oare
applicable in the present case and as such respondent Nod should not he
directed to pay the unrealised amount of fine, e finully submits that the

respondent No.4 would suffer from double jeopardy in violation of Article 32
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o the Constitution il he be Compelled 10 make remaining amount of line

against which he had served out 50% of the terms of sentence ol imprisonment,

Mr. Md. Munsurul Hug Chowdhury, the Amicus Curine. has placed before us
v
the judgments and orders passed by the Court of Divisional Special Judge, the
High Court Division and the ;ﬂ.p}it‘.ﬂﬂtﬂ Division and submits that Section 9 of
the Criminal Law Amendment Act 1958 provides for ];tmislmmntl of ollences
charged before the Specinl Judge preseribing limitation on the inpusition ol
fine which should not be less than the gain derived by the aceused in
consequence ol the commission  of the olfence and also conliseation of the
property of the accused 1o the government. He lh'.';ﬂ submits that the very
purpose of Prevention of Corruption Act, 1947 and the Criminal Luws
Amendment Act 1958 is for the more ellective prevention of bribery and
carruption and for the more Speedy Trial and more effective punishment amd
these special laws with special provisions for imposition of line as the
punishment is in the nature of financial punishment as distinguished  from
physical punishment and it must be realised Trom the aeeused under all normal
circumstances and as such the respondent Government should be directed 1o
tuke proper steps for realisation of the remaining fine of T%.2.74.35400% from
the rc:spﬂndun{ Nod, Mr. Chowdhury has referred o section 3000y, S010e)
and 5(2) of the Prevention of Corruption Act, 1947 and section 9 ol the

Criminal Laws of Amendment Act. 1958 and submits that the very scheme and

purpose of the Special Law is o impose fine i the nature of Tinancial

punishment as distinguished from physical punishment and it is o ¢harge upon
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the assets of the accused us o public cue and as such it must be realised from

him under all normal circumstances,

He further submits that the fine has been imposed as a public due in view of the
provisions ol section 5(2) the Act ol 1947 and Section 9 of the Criminal Laws
Amendment Act, 1958 and as such the main purpose of the legislation is 1o
recover the fine as a public due even though the property of the aceused should
also be confiscated to the Government. 11e further submits that section 9 of the
Criminal Law Amendment Act. 1958 g a4 complete section and no other
enabling provision is required for recovery of a fine but alternatively he submits
that section 386 Cr.P.C. shall be made applicable in o limited manner in so far
as this is not inconsistent with the provisions of section 9 of the Criminal Law
Amendment Act. He contends that even under the provisions of Section 386
whenever an offender has been sentenced to pay a fine, the Court can issue a
warrant for the levy o the fine or issue warrant 1o realjse the amount of fine tfor
execution according to ::i!_.fii process. Ile submits that according o provise 1o
Section 386 even il the offender has undergone the whole of such Imprisonment
i default of payment of fine the Court may issue such warnnt to recover the

remaining fine for special reasons to be recorded in writing.

Mr. AF.M. Hasan Arif, the learned Advocate as the Amicus Curiae has placed
before us the various provisions of Prevention of Corruption Act, 1947 and also
Criminul Low Amendment Act 1958 and sulunits it (e veres piarpose of e

special law is 1o make ellective provision for the prevention of corruption, hen

he submits that the provisions of the Code of Criminal Procedure as i whole are
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not made applicable in a special law rather some of the provisions of the Code

of Criminal Procedure is applicable unless these are not inconsistent with the

provisions of the special law. He also submits that the section 9 of the Criminal
Law Amendment Act 1958 having provided @ punishment of an offence with o
departure Irom the provisions of Cr.P.C. and the Penal Code preseribed certain
limitation regarding the amount of fine 10 he imposed being not less than the
gain found 1o have been derived by the accused by the commission of the
offence and also confiscation ol the whole or any part of the property of the
accused to the Government, Referring 1o section 25 of the General Clauses Act,
the provisions of the Penal Code und the Code of Criminal Procedure he
submits that the issuance and execution of the warrant [or the levy ol line
having been made applicable under the Prevention of Corruption Act, 1947,
Section 69 of the Penal Code is applicable in the instant case and as such
respandent No. | should not be directed to pay the remaining amount ol line of
Th2.74.35.4000- when he has already undergone or served out the 50%
sentence in default of payment of fine. He also submits that section 3::“: Cr..C.
is applicable for rccnv-cry of fine under the special law and the said law 15 silent
about the exceution ol the sentence of fine, Mr. Arif contends that the Rule
being in the nature ol mandamus the linal order of the release of the respondent
NO4 by the Special Court invoking jurisdiction under section 69 of the Penal
Code having not been challenged by the petitioner and no direetion can be

given on the respondent Nos.1-3 and he finally contends that though the
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petitioner filed a public interest litigation yet he should have challenged (he

linal order dated 28,02.2001 for telease of the respondent No.d,

Mr. M.A. Malek, the learned Senior Advocate as the Amicus Curine finally

submits that since section 69 of (he Penal Code is mide dpplicable fiwr

execution of sentence under the special law no direction in the lorm ol

mandamus can be issued upon the respondent No.l and as such the Rule is

liable to be discharged.

Mr, Nizamul Hug, the learned Advocate for the petitioner in reply 10 the
submissions made by the learned Advocates for the respondents and the
Amicus curiae has placed before us the Supplementary-Aflidavit  dated
21.05.2006 and submits that the Special Judge by order No. 121 dated 4 132001
having passed an order rejecting the respondent-Government's application for
re-calling the order dated 28.02.2001 observed that by the carlier order the
Special Judge has not exonerated the respondent Nod from making payment of
the remaining amount of line rather by the said order on payment of 0% of the
fine he was released from Jail, He then submits that by the order dited
4.03.2001 the learned Special Judge having referred to the decision reporied in
5 MLR(HCD)299 observed that under (he provisions of seetion 386 U,
Femaining amount of fine should be recovered from the respondent No.d and

accordingly respondent No.| instituied Certificate Case No. 1Y sfume200)

which is pending belore the General Certificate Court, Dhaka and the next date

ol which was fixed on 15.06.2006 and that this latest development also justificd
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the: petitioner’s contention that respondent No.d should be directed 1o pay

remaining amount of fine and the Rule is hable to be mude absolute. | le linally
submits that under the Prevention of Corruption Act 1947 r;rml with Criminal
Law Amendment Act. 1958 the imposition of fine by the Special Judge upon
the respondent No.4 is in the nature of a linancial punishment not a physical
punishment and as such the same should be recovered from the respondent
No4 under the aforesaid Curlilﬁmnu Case and the Rule is liable 10 be made

absolute. e finally refers o Article 2002) of the Constitution and submits tha

in interpreting and  understanding ol the provisions ol the Prevention of

Caorruption Act, 1947 and Criminal Law Amendment Act, 1958 and the Penal
Code, the provisions of Article 20(2) of the Constitution of the Peoples
Republic of Bangladesh has to be considered which provides for general

principle of prohibition of unearned income.

We have perused the writ petition arid Supplementary-AMfidavits liled on behalf

ol the petitioners. AMdavit-In-opposition filed on behall ol the responduent
No.d and considered the submissions made by the learned Advocates appearing
on helalf of both sides und the learned Senior Advocates as the Amicus Curiae

appearing on our invitation to assist the Court.

Admittedly the respondent No4 was convicted by the Court of the Special
Judge. Dhaka in Special Case No.dl of 1992 under section $(2) of the
Prevention of Corruption Act, 1947 for committing the offence of Criminal

misconduct under seetion SO and 51 0e) of the said Act and sentenced 1o

suller simple imprisonment for 7 years. The respondent Nod appellint
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preferred an appeal being Criminal Appeal No.1132 of 1993 hefore the IHliph
Court Division, A Division Bench of this Court by judgment and order dated
24.08.2000 dismissed the appeal and affirmed the judgment and order of
conviction of the accused respondent No.d and reduced the sentence of 7 years
simple imprisonment to a period of § years simple imprisonment and to pay a
fine of Tk.5.48,70,800/- in default, w suffer simple imprisonment for 2 years
more. The accused respondent No.4 preferred an appeal belore the Appellate
Division being Criminal Petition for Leave to Appeal No.226 of 2000 which
was dismissed by the Appellate Division by the judgment and order dated
23.11.2000 with modilication ol the senence reducing the substantive sentence
of 5 wyears to a period already under gone by maintuimning line ol
Th.5.48.70.800/ in default to sufTer simple imprisonment  for & months more.
It appears that respondent Nod without making payment ol fine ol
Th.5.48.70.800/ served imprisonment for more than 3 months and then
deposited Tk.2,74.35.400/- which is hall of the amount of ine and that he was
released under section 69 of the Penal Code by order dated 28.02.2001

(Annextre-C) passed by the learned Special Judge.

he petitioner being an Advocate ol the Supreme Court and o human rights
activist filed the present Writ Petition as a public interest litigation to ensure
accountability and  transparency ol exceutive actions/inactions  amd  the
constitutional validity of various enactments. According 1o the petitioner the

respondent Nos, | 10 3 failed Lo perform statutory duties and functions to realise

remaining amount of fine of Th.2.74.35.400/. The petitioner sought direetion

i
b




lrom this Court upon them to realise the remaining amount ol fine from the

respondent Nod. Admittedly respondent Nood was found guilty under section
512) ol the Prevention ol Corruption Act, 1047 for committing offence of
criminal misconduet under section 5(1 Wy and Section S(1) (¢} al ll!l.i sihd At
and he was sentenced 1o sulfer simple imprisonment for 7 years. We Tiave
already noticed that ultimately the Appellate Division has reduced the sentence
to the period already under gone and maintained sentence ol fine of

Tk.5.48.70.800/- in default to suffer simple imprisonment for months only.

The Prevention of Corruption Act, 1947 is @ special law enacted with the
purpose o making more effective provisions for the prevention ol bribery and
corruption from amongst the public servants ol the country. Unler Section 5(1)
ol the Prevention ol the Corruption. AcLI94T o new ollence ol “eriminal
misconduct” of public servants has been created which is punishable under
Sub-Section (2) of Section 5. Section 5(1) contains comprehensive and widle
runge of actions in matlers ol corruption of the publie servants. We have
already noticed that the aceused respondent Nod was convicted under Section
SC1(d) and 501 )e) ol the Act 11 of 1947, According o Sevtion S(hdy ol the
prevention of Corruption Act.1947 u public Servant is said 1o commit the
.
offence ol Criminal misconduct il he by corrupt or illegal means o by atler
wise abusing his position  as publi¢ servant obtains or atiempls 1o ulitain lor
himsell or for any other person any valugble thing o pecuniary advantige.

Further according to Section S(1)(e) o public servant b said 1o commit eriminal

misconduet i he or any of his dependants s in possession ol pectniiey
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resources disproportionate 1o his Known source of income for which the public

servant cannot reasonably account. The ingredients constituting the offence
under Section 5(1)(d) of the Act are almost identical with the ingredients of
section 161 of the Penal Code with the additional ingredients of “eorrupt or
illegal means or otherwise by abusing his official position as public servant™
The offence of criminal misconduct under Section 5(1)(e) ol the Act envisages
distinet and Specific Offence than those of the Penal Code. Section 5(3) of the
AcL 1947 provides that there shall be a presumption of criminal nusconducts jff
the aucuselr;l fails 10 satisfactorily account for the pecuniary  resources or
property in his possession or in the possession of any ol his dependents. If the
dccused fails to reasonably account for his pecuniary resources in respect of any
such property the court shall presume, unless the contrary is proved, that the

accused is guilty of eriminal misconduet. '

The Prevention of Corruption Act, 1947 does not contain the procedures for (rial
of offences punishable under ihe Act. The offences punishable tnder the
Prevention of the Cnurmpiinn ACL1947 are triable by the Special Judge as
eovisaged in Section 5 of the Criminal Law Amendment. ACLI95R since the
said offences have been included in the schedule to the aloresaid Act of 1958,

The Criminal Law Amendment Act [958 has been enucted for more specdy

trial and more effective punishment of certain offences. Lidler section 5(2) of -

the Prevention of Corruption Act, 1947 any public servant who commits or
altempts to commit criminal misconduct shall be punishable with imprisonment

for a term which may extends o seven years or with fine or w ith both and the




pecuniary resources or property to which the criminal misconduct relates may
also be confiscated to the state. Section 3 of the Act of | 1958 provides for
appointment of Special Judges o try and punish offences specified in the
schedule 1o the Act under the provisions of Section 5 of the said Act. Section 4
of the Act provides for jurisdiction of the Special Judge to take cognizance of
any offence committed within the territorial jurisdiction. Seetion 5 provides for
the offences as mentioned in the schedule 1o be tried by the Special Judge. Sub-
Section (1) of Sections 5 contains a non-obstante  clause whereby  the

jurisdiction of all other Courts J;':th-.:r than the Court of Special Judge have been
clearly excluded in relation to the trial of the offences Specified in the Schedule
to the Act which have been exclusively triable by the Special Judge. Sub-
Section (5) of Section 5 empowers the Special Judge to proceed with the case
from the slilgr.:‘ul which the same is received. Section 6 enumerales the
procedure in trial of cases in the court of Special Judge and the powers of a
Special Judge. Sub-section (1) of Section 6 of the Act ol 1958 provides that il'.u:
provisions of Cr.P.C. shall in so far as they are not inconsistent=with the Act
apply to the proceedings ul.‘ the Court of Special Judge, Section 9 of the Act of
1958 envisages the provisions for punishment of offences triable under the Act

by o Special Judge. Section 9 af the Criminal Law Amendment Act, 1958 reads

as follows:
!
“Pupishment of olfences- When any person charged before o Special Judge

with an offence triable under this Act is found guilty of the offence the Special

Judge shall, notwithstanding anything contained in any other luw whether or not




he imposes o sentence of imprisonment. impose a sentence of fine which shall
not be less than the gain found to have been derived by the accused by the
commission of the offence and may also order confiscation of the whole or any

part ol the property of the accused to the Government.”

From a clear reading ol section Y it appears that certain hmitwtion has been
preseribed regarding the amount of fine to be imposed being not less than the
gain found to have been derived by the accused by the commission of the
offence, Section 9 provides that the power of Special Judge is not confined by
any limitation in respect of imposition sentence of imprisonment but as regurds
imposition of fine it is confined {o the extent that it shall not e less than the
gain found to have been derived by the accused by the commission of the
offence for which he is tried and that the Special Judge may also order
confiscation of the whole or any part of the property of the accused. to the
Government, In this context we may refer to Sub-section (2) of Section 5 the

Prevention of Corruption Act 1947 which provides as under:

“any public servant who commits or atlempls to commit eriminal misconduct
shall be punishable with imprisonment for a term which mayv extend to seven
-

veurs. of with line, or with both, and the pecuniary resourees or property 10

which the criminal misconduct relates may also be con fiscated to the state”

It appears that Sub-Section (2) of Section 5 of the aforesaid Act preseribes not

only punishment of imprisonment for the olfence of Criminal misconduct
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which may extend 1o seven years or with fine or with both but

also includes the

contiscation ol the Pecuniary resources or property of the accused,

From a careful reading of the aforesaid provisions of Sub-section (2) of Section
50t is manifest that (he intent of the legisltion is that no one should be allowed

to take advantage or gain materiyl henelit theough corruption and such intent of

the legistation negatives the purpose that (he Aaecused respondent Nod should
be allowed 1o retain i) gollen property by serving out @ few months ol

imprisonment instead of making payment ol the fine.

We have already observed that Sub-seetion (2) of Section 3 ol the Act of 1947
prescribes the punishment of imprisonment for the offence of criminul
misconduet, as delined in Seetion (1), committed by a public serviun which
may extend to 7 years or with fine or with botl ind the pecuniary resources or
property 1o which the criminal misconduct relates may alse be conliscated 1o
the state. The provisions of Section S2) of the Act o 1947 read with Section 9
ol the Criminal Law Amendment AL 1958 conveys the message that any public
servant who commits eriminal misconduet shall be punished with imprisonmen
\
for a térm which may extend (o 7 years or with fine or with both snd it comains
certain limitation 1o the effeet that whether sentenee ol :'mr:riﬁnmm:lln s
imposed or not the Special Judge shall impose a sentence ol fine which shall
not be less than the gain derived by the acensed on aceount ol the COMmission

ol the olTence,

— e o




25,

-

According to Section 68 of the Penal Code the imprisonment which is imposed

in default of payment of a fine shall terminate wherever that fine is cither ;:mid
or levied by process of law. Section 69 of the Penal Code which deals with

lermination of imprisonment on payment of proportional part of fine reads as

tollows:

“If. before the expiration of the term of imprisonment fixed in default of

payment, such a proportion of the fine be paid or levied that the term of

imprisonment suffered in default of payment is not less than proportional to the

part of the fine still unpaid, the imprisonment shall terminate.”

The word “levied™ in Sections 68 and 69 of the Penal Code means actual
realisation of the fine, Section 70 of the Penal Code deals with fine leviable

within six years or during imprisonment and the death of the olTender does not

discharge rom the liability any property which would afier the death of the

offender be legally liable for debts.

In case of Emperor -Vs- Sm. Sarojini D¢ Chowdhury reported in AIR 1939

Caleutta 337 4 has been observed that:

“Section 386(1)(b) Proviso requires the Magistrate 1o record his special reasons
lor issuing o distress warrant only when the warrant is is.».-ucdl awller the ul’]‘um’!ur
has undergone the whole of the imprisonment in default. It cannot therefore be
sl that the issue of the warrant in (he present case was illegal or that the sale

was illegal merely because reasons were not recorded for issuing the warrant,

The warrant was issued before the whole of the imprisoninent in default had

E
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been undergone. The law does not require that reasons should be given for

selling attached property afler e disposal of i, i ovies ol the Tael that no
proper enquiry was made into the claim of the wife, we aceept the reference and
set aside the order rejecting the claim of the offender’s wife 1o the property

attached. The Magistrate is direeted to dispose of thal elaim aceording o liw,”

In the case of Keshav Daua Misra -Vs- State reported in AIR 1967 Allahabad
276 it has been held that even after the accused had served out the Tull terms of
imprisonment in default of payment of fine. the fine can be levied at any time
within the expiry of the period of limitation under Section 70 of the Penal Code.
But according to the proviso 1o Section IR6(1)b) of the Criminul Procedure
Code, 1B9X where the olender has umlergone the whole term of imprisonment
lo which he has been sentenced in default of payment of fine no court shall

issue such warrant for the levy of the fine unless for specinl reasons 1o be

recorded in writing the court considers it necessary 1o do so.

In the case ol Paras Nath and others -Vs- State reported in AIR 1969 Allahabad
116 1t has been held that llzu.: undergoing ol 'tmpr'tsu.‘-nl.ncm in default of payment
ol fine does not operate as discharge of the lability to pay the fine. 1t has also
further been held that although the imprisonment in default ol pavment ol fine
does not by itsell’ operate as discharge of the liability lor the finé vet under
Section 38601 ) of the Code ol Criminal Procedure where the aceused has served
the Tull terms of imprisonment for delault of payment of the Tne the court shall
not issue the warrant Tor the realisation of line unless Tor special reason to be

recorded in wriling the court considers il necessary 1o do so.

-

L i B e




We have already noticed that the very purpose of this special legislation is 10

prevent bribery and corruption of il gotten property of a public servant by
misusing the high ollice. In this context the decisions of the cases o Alj
Hossain and others Vs. The State reported in 52 DLR(HCD)282 and Rowshan
Al -Vs- 'I”}Iu: State reported in 52 DLR (11CD) 510 may be referred 10. The
aoresaid decisions were passed by o Single Bench of this Hon ble Court
considering the provisions ol the Prevention of Corruption Act 1947 read with
Criminal Law Amendment Act 1958, In the case reported in 52 DLR (HCD)

282 at page 288 para 38 the High Court Division observed as [ollows:

“Fine imposed upon an accused in a criminal proceeding is of the nuture ol «
financial  punishment and it must be paid by him under all normal
circumstances, Only when the assets of the accused cannot cover the amount of°
the fine imposed upon him and when there is no way out For realisation of the
fine the accused shall have to undergo imprisonment of either description’ for o
period lixed by the Court in default Tor pavment of ine. There is no option lelt
o the accused w plead lhutd he will undergo Tuther imprisomment lor a lixed
term in lieu of payment of the fine, line being a compulsory pavment, 11 the
accused is allowed to avoid payment of the fine by exercising his option by
indergoing imprisomment Tor default in payment ol the fine | am afraid, the
very purpose of imposition ol the line as & pecuniary punishment upon the
L]
accused and for prompt realisation ol the fine as a State due without initiating
any new and time-consuming lengthy proceeding shall be set af naught and the

clear legislative intent frustrated, This is why in a case under the Prevention of




Cortuption Act; the convicl

I sentenced 1o pay o fine o the e o the money

or the value of the property misappropristed by him in addition 1o substantive
sentence ol imprisonment lor the offences involved in the ease 1 the aceused is
allowed to avoid the payment of the fine

piyment ol the fine, the concerned public authority or body sullering injury due

to the eriminal act ol misappropriation of i1 mones by the aecused, shill be e
With no prompt eflicacious measure o recover its losses. This will. in fuet,

tantamount 1o be a premium 1o 1he delinguent at the cost of (e aperieved, Fine
s 4 charge upo the ussests of (e COnvien as apublic due and it continies 1o be
S0 even afler his death and it is recoverable Trom his SUCCLRSOr-1-Tnlerest under

the provisions of section 386 of the Code of Criminal Procedire. Sub-seetion

(3) ol section 386 ol the said Code provides that where 1l Court Issues
warrant 1o the Collector under sub-section (1) clause (P} sueh warrant shall be
deemed to be a decree, and the Collector shall be the decree-holder. within the
- - * . " . i i
meaning ol the Code ol Civil Procedure and the nuirest competent ivil Court
shall be deemed 10 be the Court which passed the decree and all provisions of
the Code ol Civil Court in matters of exeeution of the decree shall upply, A
ety s, therefore, cast upon the trial Court 1o recover the fine imposed upon an

aceused by the Criminal Court as promptly as practicable and must ensure tha

i does not go by lapse, inaction or inertfu,

I these reported decisions it has been held that fine mposed upon mn aecised

person in & eriminal proceeding is of the nature of a fnancial punishment s

distinguished Trom physical punishment and it must be realised from him wnder

by undergoing imprisonment in liey ol
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all normal circumstances. We are i respectiul agreement with the views

expressed by the learned Single Judge in advancing the proposition of Law that
[inne is o charge upon the assets of the conviet as a public due and it continties 1o
be so even after his death and it is recoverable with promptitude from his
Suceessor-in-lnterest under the provisions ol Section 386 ol the Cade ol
Criminal Procedure. Section 386 of the Code of Criminal Procedure reads as

[l loanes:-

“( 1) Whenever an ollender has been sentenced 1o puy a line, the Court passing
the sentence may take action for the recovery of the Tine in cither or both ol the

lollowing ways. that is o suy. it may-

{u) issue o warrant lor the levy ol the amount by attachment and sale ol any

movible property. belonging to the offender:

(b issue o warrant 1o the Collector ol the District authorising him o realise
he amount by exceation according 1o civil process agamst the movible

or immovable property, or both the defaulter;

Provided that, i the sentence direets that in default of payment of the Tine the
oftender shall be imprisoned, and it such offender has undergone the whole ol
such imprisonment of default. no Court shall issue such winrant unless lor

special reasons (o he recorded in writing it considers it necessary 10 do s

(2) The |Government] may make rules regulating the manner in which

wirrants under sub-section (1) clause (). ure 1o be exeeuted. wnd for the

ade by any person other than the

sty determination ol any clunms im

|
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olfender in respect ol iy property attached in execution ol such

*

warranl

(3) Where the Courts issue 3 warrant to the Collector under sub-section

(1) clavse (b), sueh warrant shall be deemed 1o be g decree. and the

Collector 1o be the decree-holder. within the meaning of the Code of

civil Procedure, 1908, and the nearest Civil Court by which any decree
for a like amount could he exceuted shall, for the purposes ol the said
Cotle, be deemed to be the Court which passed the decree. and all the
provisions ol that Code as v execution of decrees shall appls

accordingly;

Provided that no such warrant shall be executed by the arrest or detention in

prison of the olfender.™

Proviso to Seetion 386(1) of the Code of Criminal Procedure contemplites that
if the sentence directs that in default of payment of the ine the oflender shall be
imprisoned, and il° such  offender  has undergone the whole ol such
imprisonment in default, no Court shall issue sueh swarrind o the lesy of 1he
fine unless for special reasons 1o be recorded in wriling the Court considers it
necessary (o do so. We have alreads abserved that Prevention ol Corruption
Act 1947 and the Criminal Law Amendment Act 1958 are special Taws
containing special provistons for the prevention of bribery and corruption and
also for speedy trial and more elfective punishment of certiin oflences o

recovery ol public fund misappropriated by public servant by corrupt or illegal
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means or by abusing his position as a public servant obtained and adopred Tor

himsell or any other person any valuable thing or pecuniary advantige or being
a publie servant i he cannot reasonably aecount or any peeuniary resonree or
of a property which has an unearned source of income. According to section 6
of the Criminal Law Amendment Act. 1958 the Code of Criminal Procedure
shall apply in the proceedings helore the Court ol Special Judge so far as they
are not inconsistent with the provisions ol the Act of 1958 1t hos already been
noticed that the Act of 1958 is o Special Law having special leatores us
contained therein. Section 9 of the Criminal Law Amendment Act 1958
provides far punishment of offences triable under the Act. Aceording to Section
9 the Special Judge shall notwithstanding anything contained in any other liw
whether or nol impose u sentence ol inmri:mrnmul;l. impose i sentence of fine,
which shall not be less than the gain, found to have been derived by the aecused
by the commission of the offence. It also provides for confiscation of the whole
ar any part of the property of the accused 1o the Government, So from the very

provisions of section 9 it appears that the Special Judge is not mandatorily

~ required 1o impose a sentence of imprisonment but section 9 preseribes certain

limitations regarding the imposition of fine which shall not be less than the guin

the nectsed derived in consequence ol the commission ol the ollence.

As per provisions of Sub-Seetion (2) of Section 5 ol Act Nodl ol 1947 any
public servant who s siid 10 have committed the oflence ol criminal
misconduet within the meaning of sub-seetion { Ly of section 3 shall be punished

with imprisonment for a teem which may extend to 7 vears or fine or both and
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peetniary resourees of the: property 1o which criminal tisconduct relates man

ulse be conliseated 1o the State. The special provisions within the scheme of

this special legislation isx some what diflerent andl distinet from the provisions of .

the Penal Code and also CrP.C. 1 is true that the Crr.¢C s applicable Tor trpl

of cases belore a Special Judge so lir as these are not inconsistent with the
provisions of the aforesaid Act of 1958, As we have already noticed that the
very purpose and intent of the legiskition is 1o reatise the fine swhich shall not be
less than the gain Tound 1o have been derived by the accused on account ol the

commission of the offence and that the provision of conliscation of the Property

ol the pccused must also be o the extent gained in consequence ol the
commission ol the oflence for which he is being tricd. From a corelul reading

ol section 9 of the Criminal Law Amendment ACL 1958 it reveals that the

legislature has not confined the power of the spectal Judge with any limitwion I f
in respeet of imposition of imprisonment but as regards imposition of fine the
very power ol the Special Judge has been limited which shall not be less than |
the gain found 10 have been derived by the commission ol the oflence, I has ‘
also been observed that Seetion 9 ol Lhe .f"u.:l. ol TUS% provades or the

canliscation ol the i1 gotten property 1o the Stale,

35 Inthe instant case we have found that the respondent N wis convicted under
Section 5(2) of the Prevention ol Corruption Act 1947 lor committing the

offence ol criminal misconduct under Sections: 3C00dY and S013e) of the

aloresaid Act and the Appelliate Division of the Supreme Court by the judgment

R e T e tsnitann Wl S
and order dated 23112000 reduced the substantive peried ol sentence ol



vears imprisonment 1o the period already undergone by maintining the fine of

Tk, S.84.70,800/ in defuult to suffer simplé imprisonment for 6 months only.
The Prevention ol Corruption Act 1947 is - special law enaeted for miking
more ellective provisions Tor the prevention of bribery and corruption ol public
servants guilty of criminal misconduet which s triable by the court ol Special
Judge under the provisions ol Criminal Law Amendment Act. 1958 which
provides for more speedy trinl and more effective punishment ol those ollences.
Uinder Section 5 of the Prevention of Corruption Act. 1947 read with Section 9
of the Criminal Law Amendment Act.1938 the Special Judge shall mpose a
sentence of fine whether or not he imposes a sentence of imprisonment, It is
ilso provided that the fine shall not be less than, the gain the aceused derived by

the commission ol the offence.

Section 69 of the Penal Code contemplates that the  termination ol
imprisonment on payment of the proportional part of fine will ot discharee the
accused from his lability Tor the balance nor entitle him 1o the remission ol the
bitlanee ol the Tine and notwithstanding the L't'it:il:ﬂ.: ol the gecused under Section
69 the balance will be recoverable from him w 'nt;in the perivd ol limitation as
stiputated in Section 70 of the Penal Code. Mere serving out of sentence ol
imprisonment i default ol payment of fine does not entitle the aceused-
petitioner to be discharged from the liubility Tor payment ol fine, bt proviso 1o
Seetion 3860 1by of the Code ol Criminal Procedure envisages thit while the
oltender has indergone the whole erms ol imprisonment o wiich he has been

centenced in defiult of payment ol fine no court ghall issue such warrant unless
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for specinl reasons 1o be revordid

N owriting the court considers it necessary o

do so. In the instant case the eriminal misconduct committed by the aceused-

petitioner by misappropriating public tor which line hus heen imposed in
the nature of' o financial punishment as distinguished from physicul punishmen

which is o special reason within the meaning of the Provise to Section I86( 1)(h)

of the Cr.P.C, and accordingly it must be paid by him under all normal

circumstances,

EXtensive ¢eonomiv activitics volving dishursement of vers farge amount of
public fund have been continuously on increase and ol these aetivities ul'l'ur‘
wide scope of carrupt practices and seriousness of the evil design and
possibility of its continuance were such s to neeessitne mmediate drastic
action (o stamp out this evil, This spectal law for special olfences has provided
L]
for special punishment in the form ol a fine. which shall not be less than the
gain found to have been derived by the aecused by the conmission ol the
olfence. N is the mandatory provision of this special law thar the sentence of
fine must not only ke compilsary but it must also be not less (ha the wmonm
misappropriated, The fine.imposed by the Criminal Court Hpon an aceused lor
olfences under the Prevention of Corruption Act. 1947 &5 of the natwre ol a
financial punishiment as distinguished from physical punishiment and it must b
realised from him under all normal circumstances. The dine imposed under this
special law is a charge upon the assets of the conviel s i public due and it
continues (o be so even afler his death and it must be recovered with utmost

promptitide and the secused has no oplion i the maier 1o Prlead thit he wonld




prefer to sulter imprisonment for i Gixed ferm in e ol payment of the fine. In
view of the aforesaid discussions and Findings we ure very mueh in respect ful
aereement with the aforesaid decisions reported in 52 DLR (1HCD12%2 and 52
DLR (HCD) 510 and are of the view that the punishment under the Prevention
of Corruption Act, 1947 read with Criminal Law Amendment Ac.1958 is in the
nature oFa financial punishment as distinguished from physical punishment and
It must be paid by the accused in all normal circumstances. The accused should
not be allowed to exercise his option by undergoing imprisonment for default in
payment ol fine because the very purpose ol pecuniary punishument amd prompt
vealisation of fine us a state due would be Trustrated, 1 the acensed s allowed 1o
avoid the payment of fine by undergoing imprisonment in licu of paviment of
e Tine which is a charge upon the assets of the aceused then this will anount
Lo a great indulgence to the aceused ol Ih;.: cost of the agerieved person. 1 the
accused has undergone the whole term of imprisonment in defiult of pavment
of 1ine yet the court shall issue warrant Tor the levy of the Tine, Lor the special
reason o fine being the financial punishment as distingoished from physical
punishment which is a charge upon the assets of the secused as o public due and
it continues to be even alter his death and it is recoverable Trom his successor-
in-tnterest under the provisions ol Section 386031 of the Code of Criminal
Procedure which provides that where the court issues & warrint 1o the Collector
under Sub-Section{ 1) Clause (b) such warrant shall be deemed 1o be a decree

and the Colleetor shall be the deeree-holder within the meaning ol the Code of

Civil Procedure and the nearest competent civil court shall be decuied (o be the
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court which passed the deeree and all provisions of the Code of Civil Procedure

in matters of exeention of the decree shall apply,

We express our utter dismay 1o the event of raising mones by the members of a

political to pay the fine imposed upon the accused respondent Nood as asserted

by the petitioner with reference to certitin newspaper reports. The payvment of

fine by others and not by the accused himself results in the avoidance of the
fliction of the penalty i.c. lnancial puﬁiﬂhmum which he ought to suller lor
his erime. The practice of allowing others 10 publicly rise money for the
payment of fines imposed on u conviet will encotirage violation of law s the
convicl, in such instances, will not bhe visilerj by the full vigour of the

punisliment.

In the instant case it appears from the AfMfidavit-in-Opposition filed by the
respondent Nod and lrom the Supplementary-AlTidavit dated 21.035.2006 liled
by the petitioner that after the isswmee of the Rule on 29.04.2001 the Jearned
Special Judge by order No,121 dated 04.06.2001 ohserved tha the release of
the accused on receipt of 50% of the fine amounting 1o Th 2.74.35.400/- by
arder dated 28022001 has not exonerited the respondent Nood Trom making
payment ol the remaining pavment of fine which he is legally bownd 1o pay and
the learned Special Judge also rightly observed by the earlier Ovder NodL TR tha
the secused was nol exoneranted oo naking payment ol the remaining mnoun
ol Tine rnther he s bound 1w make the sad payment in aceordinee with faw
This is very much clear from the Annexure-=l to the Supplementary-AlTidavi

filed by the petitioner.

|
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40, Admittedly alter issuance of the Rule and in view of the order dated 4.03.2001

the respondent Nos.1 and 3 filed General Certificate Case No,19 w2001
before the General Certificate Officer and Magistrate, Ist Class, Dhaka against
the respondent No4 for realisation of the remaining amount of fine. Admittedly
respondent Nod filed writ petition No.3108 of 2002 challenging the aforesaid
General Centificate Case No.19 alasta 2001 and subsequently on 21.02.2006
the Rule in the said writ petition was discharged as being not prcssuﬁ. This
means that the respondent No.d has not successfully challenged the General
Certificate Case for realisation of the remaining amount of fine. From the
Supplementary-AlTidavit [iled by the petitioner it appears that the next date has
been fixed on 15.06.2006 and the same is very much pending before the
compelent Court, Since the respondent Nos.1-3 filed General L‘::nil‘mut-:,: Case
No. 19 =fem2001 before the Court of General Certificate. Officer, Dhaka
which is pending lor hearing no direction is required to be issued upon the
ag
? respondent Nos. -3 m:ec they have already been proceeding with the case and
performing their statutory duties for realising the remaining amount of line of
Tk.2.74.35.400/- [rom the respondent Nod. Release of the accused respondent
No.d after payment of 50% of the amount of fine without making payment of
the remaining 30% does not exonerate him from making puyment ol the
remaining amount of fine which is required to be paid by him. Section 69 of the
Penal Code provides for termination of imprisonment on payment ol
prnpmlimmk part of fine. The provisions ol section 9 of the Criminal Law

Amendment Act, 1958 and section 5 of the Prevention and Corruption Act,
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42,

Exam by :
Readied by : ,L-.%rLL

1947 are Special ol laws which should be construed according 1o the purpose
and intendment of the special legislation. For the reasons stuted above, however
the provisions of section 386 Cr.P.C, is very much applicable for renlisation of

fine from the aceused respondent No.4 even if where the accused person has

-~ i

undergone the whole of the sentence of imprisonment in dul':mlk payment ol
fine for the “special reasons” that fine imposed upon the accused respondent
No.d is a financial penalty not a physical penalty in view of the special
provisions of law as contained in seetion 9 of the Act, 1958 read with section 5
of the Prevention and Corruption Act, 1947, We have already noticed that the
very scheme of the special law is not to allow the accused to make benefit out

of his ill gotten property.

In view of the above discussions and observations the Rule is disposed of. Since
{he respondent Nos.land 3 have been persuing the General Certificate Case
No. 1Y bt 2001 before the Court ol General Certificate OlTieer. Dhaka they

are at liberty to proceed with the certificate case in accordance with law,
Communicate a copy of the judgment and order at once 10 the concerned

authority for information and necessary action in accordance W ith baw.

Md. Muzammel Hossain,
FARID AHMED, J:

| agree.
Farid Ahmed.
Typed by:m&mlﬁ erETIre =1
NIEEREIEE L

& Irl.ll e

(393 -' 1WA BT
S5 HRTTNTE et oy

BTN -
101 % _....1 ‘

T T e, gl e




	Untitled-1
	Untitled-2
	Untitled-3
	Untitled-4
	Untitled-5
	Untitled-6
	Untitled-7
	Untitled-8
	Untitled-9
	Untitled-10
	Untitled-11
	Untitled-12
	Untitled-13
	Untitled-14
	Untitled-15
	Untitled-16
	Untitled-17
	Untitled-18
	Untitled-19
	Untitled-20
	Untitled-21
	Untitled-22
	Untitled-23
	Untitled-24
	Untitled-25
	Untitled-26
	Untitled-27
	Untitled-28
	Untitled-29
	Untitled-30
	Untitled-31
	Untitled-32
	Untitled-33
	Untitled-34
	Untitled-35
	Untitled-36
	Untitled-37
	Untitled-38

