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2002 making the Rules absolute upon declaring the action

of the revenue levving VAT on the fees and commissions

of the writ-petitioners who acted as Pre-shipment

Inspection Agencies to have been passed without lawful

authority and of no legal effect.

In Writ Petition NG:3475 of 2002 the writ-
pPetitioners impugned the Memo. being =¥ wR 8(2) Prw/are 3
CiRT 8 Higs / ®9/88(>-39) dated 11.5.2002 of the National

Board of Revenue (NBR) communicating the decision to the

relevant authorities for realization of VAT treating the
Pre-sh'ipment Inspection Agencies (PSI) as (®ifae HFH) ,
Tl GT® S 020.00 and the I"Iemo. being ¥ | W /o3/ wTory
f91) / WR#T /5»-2000 dated 25.6.2002 deducting VAT from the
pending bill of the writ-petitioners and that also

expressing the intention to realize the arrear VAT from

the bills of the writ-petitioners. In wWrit Petition

No.3435 of 2002 writ-petitioners impugned the Memo.
being =R 2 8() LT/ : Gl 8 Wz / »a/88I(>-39) dated
11.5.2002 of the NBR written to the authorities for
realization of the VAT from the fees and commissions of
the PSI Agencies and the Memo. being SR = d3(R) T3 93
8/ B¢ (ALT->)/ B (dd) dated March 11, 2001 of the NBR to
the relevant authority communicating the decision for
realization of VAT @15% <from the 20% fees and
commissions of the PSI Agencies. In Writ Petition

No.3480 of 2002 the writ-petitioners impugned the Memo.

being W =2 8() TIH/AMBE GRS Kz / »9/883(>->3) dated
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Agencies and the Memo, being A F 33(2) s Az

T8/ da& (W ->)/ a8 (33) dated March 1L,

2001 of the NBR teo
the authorities for realization of VAT @15% frem the
20% ©of the total

fees and commissions of the

28I
Agencies.
| The High Court Division has declared the aforezaid
Memos. of the NBR to have been passed without any lawful
authority ang are of

no legal effect and thereu

further declared that the PSI Agencies “are not liable
to pay vaT~,

The High Court Division also directed the

authorities to refund the VAT already realized from the

bills of the PSI Agencies.

The writ petitions were filed more or less with

the
common contentions, that PSI Agencies were appointed by
the Government to render service outside Bangladesh and

| that VAT Dbeing levyable for service
l Bangladesh hence PSI Agencies are not liable to be
charged with VAT for rendering service to the Government
outside Bangladesh, that there is no express provision

in the VAT Act, 1991 (Act No.22 of 1991) to levy VAT on

the service of the PSI RAgencies, that PSI Agencies are
not 1liable to be charged with VAT because of the
provision in the Second part of sub-section (1) of
section 3 of the VAT Act which provides that except

] services
services mentioned in second schedule all
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rendered within Bangladesh are to be Charged wirh VAT
that in the contract signed between the Partiacs i.a
Government of the People’sg

Republic gf Bangladesh and
the respective PSIL Agencies thaere ig 1o clear
stipulation as to Payment of wyap on  the gervices

rendering by the PSI Agencies and that psr Oxder,

and the VAT act lack indication as to charging of VAT on
the services rendered by the pSI Agencies and
charging of v

AT on the feeus and commission payable

against the services rendering by PSI Agencies is bad in

law, that the psz

Agencies rendered service to the

Customs or in other words to the Government and as such
not 1liable to be charged with VAT for the

service go

rendered by the PST Agencies, that PSI Agencies being an

agent of Government as mentioned in Paragraph 7,

clause

‘Gha’ of the Second Schedule of the VAT Act,

s =i
cde gaid

agency is not liable to be charged with VAT, that psr

Agencies being the statutory Agents of the Govern

ment

and the NBR, the same are not required to pay VAT as

because service is rendered to the Government. It hasg

lastly been contended that the settled principle of 1

ié that the fiscal law for charging a citizen with tax'

or levy is to be construed strictly and that for
saddling the citizen with tax or levy placing reliance
on a particular law there must have clear legislative
intention in the said law to saddle the citizen with
levy or tax and that legislative intention for saddling

i car and
the citizen with tax or Jlevy must be in cle

AT W R
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unambiguous language and 4n  esase o amctguity  che

benefit of doubt will go in favour of the

subjact,

In repelling the aforesald contentions of the wrie.
petitioners 4t was contended from the side of vhe
Revenue that in the contract signed betwsen the
Government and the PSI agencies there is clear mention
that PSI agencies would be required to pay all loecal
taxes including VAT in respect of the income and profic

of the PpPsI agencies, that the service rendered by the

PSI agencies is not extra-territorial and that the P8z
agencies render service in Bangladesh and submit bill to
the authority in Bangladesh claiming fees and commission
in terms of Taka and that the payment for the services
render by the PSI agencies is being made in Bangladesh
with the privilege of converting 80% payment into
foreign currency and as such the fees and commissions of
the Pre-shipment Inspection Agencies as per provisiocn of
section 3 of the VAT Act is liable to be charged at 15%,
that in the Second Schedule of the VAT act PSI Agencies
have not been exempted from payment of VAT and as such
the said agencies are liable to pay VAT on the total
fees and commissions as per provision of sections 4 and
5 of the VAT Act, that as per paragraphs 6(ka) and (kha)
of the Second Schedule of the VAT>Act PSI Agency has not
been exempted from payment of VAT or in other words PSI
Agency has been excepted in clause 6(ka) and (kha) of

the Second Schedule and consequent thereupon the PSI

‘-agédt is chargeable with VAT.
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The  High Coupt

Divieten upan cheerviy. that the
submizgion of the learnad Additional A&tornoy Ganaral
that as psr Agency has not bean Wentioned {n the Jecond

Schedule of the VAT Agt (in the Becond Schedule services

mentioned otheyr

then the servicey “xcopted are exenpr ed

from payment °f VAT) and A48 guch the pgy Agercy in
liadble :po Pay VAT can not be accepted since acceptanza
©f the said submission would create anomaly, that there
was no notification o the effect that gservice of

Agent isg vatable Service,

P8I

ndered in Bangladesh ang outside Bangladesh and

such in the absence of determination VAT can not be

levied, even if on certain Part of the service VAT is

levyable, because of uncertainty and ambiguity, that

taking into consideration the Provision of gections 3
and 5 of VAT Act and the Provision of psy Order, 1959 it
appears the legislature and its delegation (NBR) have no

intention to levy VAT on the services of psr Agency,

that the NBR as pPer provision of section 3(5) of the var

Act has not declared the service of PSI as vatable and
that in paragraph 7(W) of the Second Schedule of the VAT
Act it has not been mentioned that PSI Agent would rnot
be exempted from the payment of VAT for the service
: rendexs by it, that in the explanation add to '-wﬁmm'

L ™ y
NBR expressly or in unambiguous term has mot




included service of PsSIT Agency for levyving VAT, that psy
Agency and ‘uifie v

are not synonymous and

as  such
both can not be placed on the same L footing $n view of
the legal terminology in the Customs Act and the PpsSI

Order, that PsI Agency is not engaged in Surveying the
goods and as such the PpsSI Agency

1
il

is mot includable
the organization 1ike ‘G

and that explanation

given by the NBR in relation to ‘@ﬁ?ﬂ‘ﬁﬂﬂ’ can legally

be not extended to the service rendered by the B»®s:

Agency.

The background

whereof the writ petitions were

filed is that Government as per Provision of section 25a

of the Customs Act, 1969 (inserted in the Customs act by
the Finance nct of 16 of 1999 upon repealing section 25a

which was inserted by the Finance Act 11 of 1894) as

well ‘@s in the light of the provisions of the Pre-

shipment Inspection Order, 199% invited tender for
appointment of PSI  Agency for the
“verification and certification of the
quantity, price, description and customs cl¥ssification
of any goods to be imported into Bangladesh”. The writ
petitioners’ bids were accepted and for the aforesaid
purpose contract was entered into between the writ-
petitioners and the Government between February 8 and 18
of 2000. The contract so entered into between the
Government and the respective PSI Agency was for 3 years

effective £from February 15, 2000. The writ-petitioners

in respect of the service rendered by them submitted
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bills

and received pPayment for some time Without

deduction of VAT. On March 11, 2001 NBR Wrote to .the

concern authorities for charging vap @15% on the 204

fees and commission of the psgr Agency, 7Tt

may be
mentioned the NBR in support of their decision to levy
VAT on the fees and commission of the PSI ZAgency,

categorized the same as “OfHH ARl . The psT Agency

took
exception to the aforesaid decision of the NBR and
thereupon the NBR by its letter dated May 21, 2001 wrote

to the PSI Agency as well as to the customs authorities,

that as the

PSI Agency has taken exception to +the

commission of the pSI Agency, the matter is Dbein

examined by the NBR and that till the final decision is

being made payment may be made to the PSI Agency against

their pending bills upon obtaining undertaking from the

PSI Agency to the effect that in case final decision is

being made to the effect that fees and commission of PST

Agency are chargeable with VAT, the PST Agency would pay

the VAT on their fees and commission and thereupon th

g

r
N

PSI Agency upon giving undertaking received payment fo
the services rendered by the time by them. Finally the
NBR cancelled the Memos. i.e. Memo. dated March 11, 2001
and May 21, 2001 and made the decision to charge VAT on

and
the fees and commission of the PSI Agency

¥ ities Db
communicated the same to the concerned author Y

the Memo. dated May 11, 2002.
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Leave was obtained contending that the

High Court

Division was in error in holding that the psr Agency
does not render services in Bangladesgh and thereupon

arriving at the finding that the

Services rendered by

the PSI Agency are not covered by

section 3 of the var

Act, that services rendered by the PSI Agency is liable

to be charge with VAT as a Survey Agency  (wifa~ 25y

under the service code 5020.00 of the VAT Act, 1991 and

<38 such in the facts and circumstances of the case the

High Court Division was in error in holding otherwise
and thereupon in making the Rule

absolute, that in
pParagraph 6 of the Schedule 2 of the VAT Act wifEel sregg
having been clearly indicated as 'liable to vaT and as
such as it was not necessary for the National Board of
Revenue (NBR) to issue Gazette Notification to include

PSI Agency as one of the Agency liable to be charged

with VAT, the High Court .Division was din error in

holding that services rendered bv psT Agency are not

vatable service since there Was no notification by the

NBR as to that effect.

The concept of verification and certification of

the goods imported in Bangladesh by Pre-shipment

Inspection Agency was introduced in 1994 through the

insertion of section 25A in the Customs Act, 1969 (the

Act) . Provision of the said section was as follows:

“"25A. Notwithstanding anything contained
in any other section of this Act, the

Government may, by notification in the official

by v =)
>\ W AN
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tte, daclare that the qual ity, quanty ty

L d ’
price and customs classification of goods
verified and certified in the Presceribaed manner

by an approved pre-shipment inupection

will be accepted as the basig for ase

agunc Y
esamant” ,
This provision of law was inserted at the ingtance

oI the importer for the purpose of facilitating tpeedy

clearance of the imported goods. Tt may be mentioned

frem the language of the section it is seen that

acceptance of the certificate issued by the pre-shipment

Inspection Agency was optional for the Customs Authority

and that the matter of getting imported goods verified

and certified by the pre-shipment Agency was not

compulsory. Lateron the Government by the Finance ict

No.16 of 1959 substituted the section 25A of the Customs

N~

Act, 1969 and the substituted section 25A of the Customs

Act reads as:

“25A. Pre-shipment inspection agencies and
assessment on the basis of their certificates-
(1) For the purposes of this Act, the
Government may, in the prescribed manner,
appoint pre-shipment inspection agencies and
determine the scope and manner of their
certification and related matters.

(2) The Government may, by notification in
the official Gazette, declare that the quality,
quantity, price, description and customs
classification of any goods verified and
certified in the prescribed manner by a pre-
shipment inspection agency shall be accepted as

the basis for assessment.

(3) For the purposes of this section,

determined in
“price” means value of the goods

N s

e PSR
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accordance with sub-sectiong (1) ' and (2) of

section 25”,

And by the said PFinance Act

Government algo
inserted in the Customs Act, 1969 Bection 25B yud 25¢
in P
which are as follows:

N25RL Mandatory Pre-shipment Inspection. -

Tt 'S mandatory for the importers to h

ave thejir
importable goods

inspected by a pr

e-shipment
inspection agency before

Or at the time of
shipment gf those goods on board 2 vesse) ,

aircraft or othexr conveyance:

Provided that the Government may, ),

notification in the official Gazette, exempt

any class of goods or any goods imported by any

class of importers or

any goods imported
through a Customs port or a customs station or
any area within such port or station from the
mandatory Pre-shipment inspection.

25,

Pre-shipment inspection

The Government may,
the ‘official

Service
charge. -

by notification in

Gazette, impose Pre-shipment
inspection Sservice charge on imported goods

inspected by
inspection agencies at a rate not e

required - to . be Pre-shipment

Xceeding cne
Percent of the wvalue °f such goo

ds and this
charge shall be

collectegd as’ yf

it were a
Customs duty leviable under secti

on 18(1)~.

252

and 258 it is seen that certifiéate issued'by the Pre-
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shipment Inspeciion hgency vas mace Dagln for asgezsment

¢ cuscoms duties and other leviee and that verificat

ilon
o
by rhe Pre~ghipment Ingpection hgancy Wi o 4o
jo ) -hE ko
compulgory for the importer 4in rxegpect of Lhe gondg
con

imported. It may be mentioned under the provision of
I ; .

l section 25A as enacted in 1895 for the verification of
:

;

the imported goods the Pre-shipment Inspection ZAgency

Keeping in wview the object and purpoge of
inspection by the Pre-shipment Inspection Agency the
Government in the light of the provision of section 252
of the Act by SRO No.316~ Law/95/1807/Cus dated Octocber
19, 1999 issued Pre-shipment Inspectioﬂ Orxrdexr, 199%
enabling the Government to appoint Pre-shipment

Inspection Agency and audit Agency, getting cut the

=

function and responsibility of the said agency, mode of

issuance of certificate by the Pre-shipment Inspection
2gency and use of the certificate issued by the Pre-
shipment Inspection Agency, mode of payment of fees of
the Pre-shipment Inspection Agency, etc. The Government
floated tender for the appointment of Pre-shipment
Inspection Agency on October 20, 1999. In pursuant to

the advertisement the Reszpondent No.l in ‘the respective

appeals dropped its bid and the bid of the Respondent
No.l of the respective appeals having been found

acceptable, the Government entered into contract with

|

the Respondent No.l of the respective appeals between

8" of February, 2000 ‘and 18* of February, 2000. The
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affective . date of the

-

contract so signed v otk
respective Pre-shipment

Inspection Agency was 15 s

-~
Q

February and the period of contract was

In the tender document the bidder in

(o}

roposal was required to include all

the taxes, duties, fees, levies and other char

imposed wunderxr

the applicable law of Bangladesh as on

01.10.1999 (1*° day of October, 1599). In the

agreement

-

entered into by the Government and the Respondent No.1
in the respective appeals clause 4 reads as:-

“4. Taxation: All income and- profits of

the second party accrued or derived by it and

under this contract shall be subject to all

local taxes including. Value Added Tax,

where
applicable, Similarly import of all gcods by
the second party shall be subject to payment of

all applicable duties, taxes and cther

as are normally applicable to import of such

goods”.
It may Dbe menticned prior to the signing of the
contract PSI Agency wrote on November 21,. 1999 to the
National Board of Revenue seeking clarification as to

payment of VAT “with =xregard to the Mandatory PSI

Program”. The National Board of Revenue in its ¢

the 1letter dated November 21, 1999 wrote to the PSI

Agency as follows:

“Dear Sir,

With reference to the above noted letter

: : : %
the undersigned is directed to lnforg you that
15% VAT is applicable on the charge, commission

:ce renderer as
.o fees received by the PSI serw:ce e i
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per VAT = Act, 1991. You

contract the Income Tax

are

wing of wp
Income Tax mattexr’” .,

After the signing of the Contract as 4
hereinbefore psI Agency for the =«

-

submitted bill and the authority

time without deducting VAT. on March 11, 2001 wez
to the Internal Resources Divigion of the Ministry of
Finance about the realization of VAT and income tax from
the bill submitted by the Pre-shipment Inspecticn Agency

and communicated the copy thereof Lo the respective Dre-
shipment Inspection Agency i.e. Respondent No.1 in

respective appeals. The contents of the letter runs

aS::
%ﬂqwfiﬁwewmﬁtﬁﬁmmmm .
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PSI Agency took exception to th

the NBR, Thereupon the NBR

24

on their fees or commission is under

exXamination and the contents of the latter reads as:

VU REms Taw oS wrewT s iR wreds o
SHRTTH MR, ¥, B i ¥ Reyen Rfoxy Prasrrs sy wefg

SRS I/ T eI AT QT SRR T T FreniUa

P TS T Rew e wremm werg R e

e £33
X ¥R % pending ww- G Rres BT BTG fearels wey

~

T oW R S givest afofe W R

B

TR = SR Sfearer 1ot 1 evies g wreca - e

TR TR S SRTHAR e o= R eir s srenee
N T R

In the light of the aforesaid letter the avthority

paicd the fees or ~ommission of the PST Agencies on their

g ; 2 N
furnishing wundertaking for payment of VAT in case of

final decisicn that VAT is to be paid by the PSI
Agencies. The NBR by its letter dated May 11, 2002
communicated to the Commissioner of Customs house and
Commissioner of Customs Excise and VAT about the
cancellation of the letter dated 11.3.2001 and

21.5.2001. The contents of the aforesaid letter dated

. May 11, 2002 reads as:
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may be mentioned the NBR made the final decision
realize VAT from the fees or commission payable ¢to
I Agency treating the said Agency in the category

"SRt TRF” under the service code S0206.00 of the VAT
Act. Above was the background in which the writ
petitions were filed by the PSI Agencies.

Section 3 of the. VAT BAct, 1991 (Act No.22 of 19%1)
is the chargin section i.e. 1levying of VAT on ¢the
services rendered except the services mentioned in the
Schedule 2. Provision of sub-section 1 of sectica 2 of
the VAT Act, which was the law on the date of signing of
the contract, as follows:

“\o| FET FALIEH 7 A~ (3) TN woEe S

Wm@wﬁmﬂ#mﬁﬁ@wwa«se%wﬁm
SERs ﬁmm‘ﬁvwmmmm%ﬁm\ﬁ'%
TS SRR RSN gae] TR CRE SO ST ¢
Ww%@emmwmwwwde
TN RR”

and lateron because of the amendment in July 2000

e ! of the VAT
the provisicn of sub-section 1 of section 3 =

Act stood as follows:

MY e

SRR AEN s o T
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TR 41 @ A ZRT1

And the entries in paragraph Nos.6(), (V) as well as

7(9) of the second Schedule of the Act as per provision

of sub-section 1 of section 3 of the VAT 2ct

stood as

follows:

"1 TS Tl () SR, SRecTet, s, crom @
G e, o, ot EreRm, ey fear,
SR, ceutfefim, BikfiE, frr afam, <o s,

qNE, IRREE, ewhue @ FTEEEr it e
TSR w0 6 Wl gy r6s)

(D Frer R w32 s, Gwfme FEy e %5
FRE=E, I8 hm f’errﬂ?my‘ (FAPE T @ Hermerzendt iy i
'8 TR TR S :

(R TR, YW G, Sy TEOCHT ST ey
SIS oS o e SR e — G G TR ge 3
ARG (ST, e ooy, Srefier RY, BN B @ suq :
=, o R, <t e S &fSE= T Sro) - E

E5TXE

(Other entries in the said two pParagraphs are not ni

relevant for the burpose of disposing of the appeals) .

The NBR has directed the ‘authorities to levy VAT on
the fees or commission of the PSI Agency categorizing
the said Agency as “wfer sy, “SIfA% |MF“ was in the
Schedule of the Act from the very inception therecof as

an Organization on which VAT was levyable. “@&iffi?{ 5e¥i” on

the date of signing of the contract as an organization

levyable with VAT was as follows:
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€ contention of the appellants was that the

Services render Dy the PSI Agencies 4is very much o

Hh

kind of the services render by the “&f#® JH” and as
such the NBXR has quite legally directed the releva:
authority to levy VAT on the fees or commission received
by the Agency against the service renders by the Agency.

As against the aforesaid contention of the
appellants the Respondents’ contention was that PSIT
Agency does not survey the goods nor inspect the goods,
and the PSI RAgency only verify the goods to be imported
in Bangladesh and issue certificate in respect of the
goods verified and the PSI Agency does not render
service in Bangladesh, rather the Agency renders service
outside Bangladesh i.e. in the country wherefrom the
goods imported into Bangladesh and issue certificate in
the country wherefrom goods iméorted.

The learned Counsel for ‘the appellants submitted
that services of PSI Agency is very much like that of

the sexrvice renders by the “@%ﬁ s fand Jthan e

Agency initiats its service in Bangladesh and that to

5 rs
give completeness to its service the AgencY also rende

e

5
¢
:
i'.l
£
:

e
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service outside the Country i.e. the Country wherefrom
goods imported.

The learned Counsel for the appellants hag
submitted that “Oifi®i>¥” was vatable since inception of
the VAT Act and as the service of PSI Agency is like
that of the “WF® RY” the service of the PST Agency is
very much wvatable. It has also been submitted by the
learned Counsel that before PSI order the PSI Agency had
no respensibility as to the certificate issued or in
other words service rendered by - it, but “with the
promulgation of PSI Order the PSI Agency became liable
for the services it render. He continued that as at the
beginning i.e. in 1994 there was no existence of PSI
Agency in Bangladesh as such the service of the same wa
not wvatable but when the PSI Agency in the light of the
provision of PSI Order, 1999 started rendering service
and that the service so rendered as is very much of the
kind of the service rendered by the “@fa® l”, the
service of the PSI Agency became wvatable. The learned
Counsel for the appellant to substantiate his contention
that PSI Agency initiates its service in Bangladesh has
referred to clause ‘%’ of Article 5 of the PSI Order,
(5) , (55), (B) of clause 7 of the PSI O‘rder and clause 9
of the PSI Order. It has been argued by the learned
Counsel for the appellants that the High Court Division

was wrong in relying on paragraph 7(9¥) of the second

5 resi 1
Schedule of the VAT Act since same is as residua

e A IS A o ALY |

|
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paragraph while there is specific paragraph i.e.
paragraph 6(¥) and (4) and the same clearly indicates
that service of the “Offii®f 3wg” is vatable and as such
gervice rendered by the PSI being like that of the
sorvice rendered by the “uifii®t kgl the same was and is

vatable. The learned Counsel continued that the Hi

-

©Q

H

Court Division was not correct in observing that the

was no notification specifing that service of PSI order

0

is wvatable since there is specific provision in the
second Schedule of the VAT Act that seryices of the
Organization which are like that of the “Gif#® 7’ are
vatable.

The learned Counsel Mr. Md. Salah Uddin Ahmed for
the Respondent Nos.l and 2 in Civil Appeal No.287 of
2003 submitted that sole question in the appeals is
whether PSI Agency renders service in Bangladesh and
that whether service renders by PSI Agency is vatable.
The learned Counsel continued that PSI Agency is

supposed to perform its function in the abroad and that

-

(W

the nature of the function of the PSI Agency explicitl
shows that functions of the PSI Agency are to be
performed in the abroad, that the functions to .be
performed by the PSI Agency as mentioned in the contract

are to be performed in the abroad. The learned Counsel

5 e
referring to the expression wIeAFEeE &vWs” as in sub

section 1 of section 3 of the VAT Act submitted _that the

N iy 4 T diss to./be
same clearly specified for what service VAT st
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5 2@ It hag also been contended that pyr Agency is
aharged. jency 1s
not tha “Wils™ YRY” and that even 1f for argument's sake
par Agency ias conaidered as W@V SREY, o in tha case

alao PSI Agency can not be charged with VAT since
Agency renders service outside Bangladesh and does net
render any service .in Bangladesh. It has: also been
contended by the learned Ccunsel wupon referring to the
expression “WIWMWDM YWG” as in sub-section 1 of section
3 of the VAT Act and to the word “WIHIRE®” as in the
(VYT to “mﬂiv1w1qv' that the same clearly show that when

-

an Organization renders service in Bangladesh then the

sexvice of the said Organization, say “eif#i®f g,

vatable but PSI Agency does not render service in
Bangladesh and as such the service of the said Agency
can not be equal with the service of the “uiffie 3w for
the purpose of levying VAT or charging VAT. The learned
Counsel continued that provision of section 3(1) of the
Act is not attracted for charging the service rendered
by the PSI Agency because of the fact the said Agency
renders service abroad and that by no stretch of
imagination the sexvice renders by the PSI Agency can be
consider to have been rendered in Bangladesh. The
learned Counsel has referred to clause (“B8) of Article 2
of the PSI Order as well as clause (%) of the said
Article. He has also referred to (®%) as well as (%) of

Article 5 of the PSI Order and thereupon emphasised that

no service is rendered by the PSI Agency in Bangladesh

B B R

AT P LR ¢ M N T
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that the local office of the psST Agency acts -as

post office and that whatever the minor acts are

performed by the local office of the psI Agency prior to
the submission ' of the report those: are of = so

insignificant nature that the same can not be considered

substantial service renders by the PSI Agency. It has

f
¢
:
:
¥
v
A

been submitted on behalf of the Respondents that there
was no statutory provision in the VAT Act, 1991 or
elsewhere that the ‘service of PSI Agency will be 1liable
to VAT and that there is nothing in the contract or in

the PSI Order, 1999 that the service of the PSI Agency

would be charged with VAT. It has also been contended

(43

hat to charge a citizen with the tax or levy there must
have clear intention of the legislature in the
legislation on the basis of which legi;lation the
citizen is charged with taxes or levies and that in the
legislation there must have specific and .clear mention

that the sexrvice -of specific kind renders by an

Organization ir?espective of the matter whether service
is zrendered in Bangladesh or 'outside Bangladesh 1is 13
chargeable with VAT. It has also been contended that a
fiscal statute is to be c;nstrued having regard to the
strict letter of the law and not merely to the sprit of
the statute or the substance of the law. In connection
with the afores;id submissiénLthe ,learned  Counsel has
referred to the case of Oriental Bank Corporaticn Vs.

, Megh
Henry B. Wright, 1980 Appeal Cases Vol. V (PC) 842 2

7 280 (FE) v
Raj Vs. Ruchand Uttanm Chand, AIR To4eiiLahace
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e case of z.v. Ferzendezr ve.

7 8C, 657. Suffice ir Lo say tre

law ig  now 'settled ' that £igeal BTatute "is’ ts  be

construed strictly and that in Case oI any 2ubicuity, as
to the intention of the legislature,

In Civil Appeal No.287 of 2003 for
Nos.1l and 2 Dr. Xamal Hossain also made
has Dbeen submitted by - the learned Cox i h i
Government has challenged part

other words Governmen

nt has not challencged par: of ===
judgment and as such the £inaing of the T[igh Cou==
Division that PSI Agency is appointed By the CGovermmens
to wverify and certify the quality, quantity, price
description an customs classification o= iz=portable

goods and dissue certificate in <the foreign

from where the goods imported into Banglades

territory of Bangladesh and the representative has its
office in Bangladesh and that the said representative
does some ancillary job in connection with the releass
of the goods imported as certified, but to what length
the local Agency is rendering service in Bangladesh ©
- £ the learned

: ; x Eion o©
remains undetermined, that the conten 3

S Agency <
Additional Attorney General that since PSI g
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not f£ind its place in the exclusionary Second

it is liable to pay VAT, if such contention

135 ace epted
slainly that will create great anomaly and would lead o
absurdity since thereby person supplying chicken to a

wedding reception, a rickshaw pullex rendering servic

to the passengers and the tiny boy who is car ying
fishes, vegetables and other goods from the }
market to the purchaser’s kitchen will come u
VAT area and in that case there would be a situation “as

to who is to pay VAT to what extent whom to

el

ay VAT” and

that there can not be any such “unguided legislation”

and as such the legislative device and policy as adopted

and has been indicated in sub-section 5 of section 3 o

ty

the VAT Act is that the Board in order to fulfill ¢t}

8

objects of the section in the public interest
notification in the official gazette shall declare
vatable goods and class of goods as vatable goods and
the Board also in order to determine the perij
vatable services can give explanation, thag the Board of
Revenue has not by any Gazette Notification declared the
PSI Agency’s service as vatable service remains
unchallenged. The learned Counsel has submitted that
there was no legislation for 'charging VAT in respect of
the services rendered by the Agency and that Tax can not
be imposed by silence and exclusion and that if VAT was
required to be paid by PSI Agency then there would have

. Weok o
Taxa on waiere
no expression in clause 4- ( E§eB)

umstances of the

: irc
applicable”, that in the facts and ¢

NN
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case it is evident that VAT was not levyable on the

services rendered by PSI Agency and that the NBER was in

uncertainty about levying of VAT on the services

of PSI

L=
(s

gency and in that uncertainty the NBR wrote

N 2
letter to

he concerned Authority that VAT would be

o

levyable at

the rate of 15% on the 20% of the Tender wvalue but

lateron cancelled that letter without assigning any
reason and that thereafter on May 11, 2002 cancelled tha
letter dated March 11, 2001 and communicated the

unreasonable decision to the relsvant
would be levyzble on the, service of the PSI

taking the same in the category of W™ SR¥ under the

service Code No.S020.00, that Tax can be levied and

collected in the light of the provision as in Article 83

Fh

o the Constitution i.e. only on the basis of

legislation made by the Parliament and that as there is
no legislation authorizing the Tax collecting authority
to charge VAT on the service of the PSI Agency the
action of the revenue charging VAT on the service of the
PSI Agency is mnot legally sustainable, that no leave has
been obtained in respect of the £findings and decision
made by the High Court Division to the effect that
acceptance of contention of :the learned Additional
Attorney General plainly since PSI RAgency does not find
its place in the exclusionary Second Schedule the said
Agency is liable to pay VAT, will create great anomaly
and.would lead to absurdity and that also would lead to

. T to what
; SR to pay VAT to
a uncertain position “as to who is Y
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tend whom to pay VAT” and that there can not bhe any

«a

uch unguided legislation, that legislative policy hag
been indicated in sub-gsection 5 of section 2 of the VAT
Act authorizing the NBR to make official Gazette
Notification declaring the vatable goocds and clags of
job as vatable and that also empowering the NBR to give
explanation for the purpose of determining the periphery
of vatable services, that VAT is not Income Tax nor the
same is the substitute of sale Tax, that it is not seen
from the petition for leave to appeal and the leave
granting order in what respect High Court Division was
wrong in holding that learned Additional Attorney
General was not correct in contending that as PSI Agency
does not find place in thevexclusionary Second Schedule,
the same is liable to VAT, since acceptance of the said
contention would cxreate great anomaly and also would
lead to absurdity as because thereby supplier of chicken
to weeding =zreception, rickshaw pullar, the hawkers
selling vegetables and the boy carrying the vegetables
and other articles purchased in the kitchen market to
the purchasers home would be brought within the net of
VAT and in the said.situation “the position would be
such as to who is to pay VAT to what extend whom to pay
VAT” and as such there cﬁn not be any such unguided
legislation and that sub-section 5 of section 3 of the
VAT Act has authorized the NBR to make notification in

ini j the
the public interest for obtaining the object of

i ich goods
provision of law relating to VAT declaring whick g
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are vatable and what class of goods would be vat
that also authorized the NBR to determine the p
of vatable services.

The Jlearned Counsel has submitted  chat
packground of the decision made by the Highk Cour:
Division a@as to that in the absence of Gazettea
Notification specifying that the service of the PSI
Agency is vatable, the authority was not competent
charge VAT on the service rendered by PSI Agency, the
appellants have made the contention in a very narrow
compass i.e. whether PSI Agency is in the exclusiocnaz:
service mentioned in the Second Schedule an
whether the PSI Agency . is ‘©&if®® k¥’ and that the said
argument has been made without looking to the provisicn
of sub-section 5 of section 3, that in the absence of

specific and definite description which particular

service is to be considered as ‘GAQI’ and that if
particular service is considered as ‘&A%’ then how the
service so rendered is to be\vated there can not be levy
of VAT. The learned Counsel has submitted that the
action of the NBR canceling its earlier notification
i.e. notification dated March 11, 2001 whexeby NBR
directed the authorities to lévy 15% VAT on the 20% of
the tender value of the PSI Agency and thereupon issuing
fresh notification for charging VAT on the £fees o=
commission of the PSI Agency was arbitrary and the
action of the NBR as manifests unguided power to make

: i wer words
notification is not sustainable in law or in othe
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bad in law, that reading law ralating to VAT it is

that legislature has never intended ¢to give unguided

power to the NBR ' to issue notification levying

VP -
VI L oh

ang

the service rendered by a particular Agency or body

that it is the settled principle of law that a

particular legislation giving unguided power

subordinate Agency to levy Tax is a bad legislation

not sustainable in law, that there is no guidel

ne ‘£

the NBR to determine amount of VAT levyable on  the

service of ‘the PSI Agency and that there

ig ‘no
notification by the NBR that the service cof the P
Agency would be levyable with VAT, that law provides £

Notification authorizing the NBR to determine the

periphery of the services chargeable with VAT

view the public interest or in other words

w
e
o
=
pe
Q
)4
o
jt
4
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showing that particular kind of service would be

(2]
o
(o)
(WS
o
Q
(T

to VAT.

The learned Counsel has referred &to the case of
Haji Ghulam Zamin and Abul Hossain Vs. A.B. Khondkar and
others reported in 16 DLR, ' 486 for "the purpose of
showing that delegation of power by the legislature to
-the subordinate Agency how much permissive and in the
reported case it has been observed “Delegation by the
Legislature is permitted within prescribed limits in
order to execute the legislative norms and provisions
that have been enacted. . . . . Legislation being the

e ; t
exclusive function of the  Legislature, 21t canno

S : vin
abdicate such function; the Legislatuxe, aftor hax ng

BN 8,
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unciated the ‘essential legislative

-
en

Principles and

"

tandards, is, however, entitlad to delegate to out id
. Blicde

agencies such functions which are essential to .a
; == al

‘fective exercise of the legislative

+

5 Power with which

t has been endowed by the Constitution; the
Legislature, however, cannot efface itself and delegate
all its functions to an extraneous agency.

Thus £failure to enact standards for guidance has
been equated to transference of essential legislative

function”.

It has also been contended by the learned Counsel

that the notification of the NBR dated 11.5.2002 i.e.
the notification by which the earlier two notifications

[oh

ated March 11, 2001 and May 21, 2001 were cancelled and

thereupon directing the concerned authorities to levy
VAT on the fees or commission of the PSI Agency
considering the said Agency as ‘@ff®>R¥!’ under the ‘THdI’
code S020.00 was arbitrary since in the said
notification there is no reference of the Rule or SRO/

circular on the basis® whereotf the said notice was

' i sidered authorizin
issued, that if the VAT Act 1s con idered as g

the NBR to treat any service whatsoever other than the

services expressly excluded by the Second Schedule to be

: idin
VAT-able then the VAT Act would in effect be prov ding

j i 2 . .

: ation is
oxcluded, as VAT-able- and ~such unguided dfleg

that VAT can be charged in

not permissible in law,

o
Ao
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respect of the service of a particular Agency when there

is a notification under section 3(5) of the VAT Act and

that by such notification

Ll

periphery of the VAT service

{

A

is fixed, that charging of VAT cn the

th

ees o

H

U

commission
of the PSI Agency is not sustainable in law since ro

Rule has been framed in that regard or no SRO has been

issued relating to the matter of charging VAT on the

service of PSI Agency, that a proper construction of the

Second Schedule would show that PSI Agency
treated as Dbeing part of the entities appointed by

Government as described in the §

o

paragraph 7(gha), that as VAT is an

fu
10]

such entities from which Government receives .service

are not vatable as otherwise the effect would be th

the Government would collect VAT from the end users and

reimburse the service provider.

It is relevant in the background of the submission

of the learned Counsel made upon referring to the

provision of section 3(5) of the VAT 2ct to put the same

on the record for the purpose of seeinag the relevancy of
Y

the said provision in the background of the facts and

circumstances of the case as well as to consider

soundness of the submission factually. The provision of

section 3(5) of the VAT Act reads as:

“@) 9B g STl AR (IS, B, SRR
GESﬁﬁem&qqaﬁn_
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Civil Appeal No.288 of 2003 submissions have

In
been made by Mr. Rokonuddin Mahmud asz well as by

xhandker Mahbubuddin Ahmed' for the Respondent Nos.l and

It has been submitted by Mr. Rokonuddin Mahmud that
by the provision of section 25A of the Customs Act
Government has not been authorized to appoint PSI Agency
to survey the goods to be imported but PSI Agency hes
been appointed to verify the goods to be imported and to
issue certificate as to the quality, quantity, price,
description and customs classification of
verified, that function of the PSI Agency is limited to
the provision of section 25A (2) of the Customs Act i.e.

ication of the quality, gquantity, price,

th

eri

<

description and customs classification of the goods to

S

-
PE=

be imported in Bangladesh and to issue certificate, t
in the background of such verification and under Cthe

T isg 1 he F
provision of the law certificate so issued by the PSI

2 sis for . assessment
Agency “shall be accepted as the basis ssm

ies g er provision
i.e. assessment of customs duties, that as p o)

of section 25B of the Customs Act it is mandatory IO

i 3 1 inspected
the importers to have their importable goods iasP
: at the time
by Pre-shipment Inspection Agency before ox (=

' 3 or any
of shipment of those goods on vessel, aircraft

i r the PSI
other convevance and thus the function whateve

: 3 desh, that
Agency performs is performed outside Bangla
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t Agency performs its function as per provision of BSI

and that Pre-shipment Inspection Agency as defined

3 section 2(qgg) of the Customs Act means any erson
in se 2t Y P

appointed under section 25A of the Customs Act as a Pre-

shipment Inspection Agency and include a representative

of that person, that in the letter inviting offer from

the Pre-shipment Inspection Agency the aim of the
programme was mentioned verification of genuineness of
importer, import authorization etc. and that PSI Agency

shall render service in accordance with the provision of

PSI Order, 1999 and that matters relating to Taxes and
levies shall be governed as per provision of law as on

October 1 of 1999, that as per terms of reference as was

in the tender document the function of the PSI Agenc

limited to checking of description, quality, gquantity,

classification and verification of the correctness of

value of all imports prior to shipment including the

endorsement of invoice and the packing 1list in the

manner as provided in Pre-shipment Oxder, 1999 and to
issue certificate and that PSI Agency was also reguired
to verify genuiﬁeness of letter of credit etc. and .that
during the inspection the PSI Agency shall inspect the
goods for issuance certificate in the country of
shipment, that ‘PSI Agency renders its service in abroad
and not in Bangladesh and as such VAT is not levyable on
the fees or commissioﬁ_ of the PSI Agency, that writ

petitioner No.2 i.e. Bureau Verites (BIVAC) Bangladesh

Ltd. is the subsidiéry of the writ petitioner No.l i.e.




SURE NG I
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ervention S.A. Bureau Verities Group, that

of PSI Order prescribed the minimum fees for

pecific function of che PST Agency and clause

14 (ka) of the PSI Order provides the mode of payment of

bill submitted by the PSI Agency and that 80% of the

total fees or commission i1s converted into foreign

cy as per sub-clause -5 of Clause 14 of the Pre-

shipment Oxder, that as per provision of section 3 of

the VAT Act, VAT is levyable in respect of the service

as m

entioned in the Schedule while the same 1is rendered

in Bangladesh and as the PST Agency does not render anv

service in Bangladesh the fees or commission of the PSI

Agency 1is not wvatable, that as pPexr clause (9N) of

cy
X

paragraph 7 of the Schedule 2 of the VAT Act PSI Agen

1s no

or

required to pay VAT since the PST

Agency works

for the Covernment and renders service to the

Government, that in section 3 of the VAT Act it has been

clearly mentioned that the service mentioned in the

Second Schedule is not vatable, that because of the

nature of the service renders by the PSI Agency the same

comes within the class of service mentioned in clause

(9) of Paragraphg 7 in the Second Schedule since PSI

Agency renders service to the Government, that PSI

Agency does not render personalized service and as such

the same does not come in the ' exclusionary category of
éervices mentioned in paragraph 6 of the Second
that there is lack of certainty as to amount

VAT is to be paid in case service of the PSI
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o\ COmas atable 1t ~
Agency bacome vatable, that ag Per sub-clause (=) e

and
() of clause 5 of the psT order, the psI Agency is
required to render its service in respect of
VERHIAIPSUY  and as such it is evident that the psT

ol

Agency 1is required to render service outside Bangladesh

fees or commission of the PSI agency

1S n

ot vatable, that PSI Agency has been appointed for

inspection of importable goods and not for imported

goecds and consequently as the PST Agency has no

coccasion to render service inside Bangladesh, the

"

;ervice renders by the said Agency not vatable. The

learned Counsel in summing up his submissions submitted

that as per provision of section 3 of the VAT Act in the

case of service rendered in Bangladesh by an

organization the said Organization for the rendere

o,

service is required to pay 15% VAT but as PSI Agency
does not render any service in Bangladesh it is not
required to pay VAT on its fees or commission at the
rate as mentioned in section 3 of the VAT Act, that
services except in exclusionary list, ment;oned in
Schedule 2 of the VAT Act are not vatable and that

' service renders by the PSI Agency being one of the class
| .

: h
of the services as mentioned in clause (W) of paragrap

iz ‘ e
7 of the Second Schedule, the PSI Agency is not require

to pay VAT on the fees or commission payable for the

render or
services rendered, that PSI Agency does not

S b %ﬂm £ that
 perform any of the works done Dby the o <
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ervices to be renderad by Ppsr Agency specifically
rave bdbeen mentioned in the PST Ordex, 1999, that the
corvices rendex by PSI Agency are in no way of the kind
of services render by ‘orfstsf >Rgr, that PpsI Agency has
reen appointed by tha Government as per provision of
section 25A of the Customs Act, that for the purpose of

determination whether PSI Agency is ‘©ffI¥ Ry’ or not i:

is to be read with reference to service randers by PS
Agency and ‘Gif¥A Y’ and that on careful reading of tha
kind of service renders by the PSI Agency and the Wtfa#
“R¥ , the services render by the PSI Agency c¢an no way
be considered like that of the services of the ‘@i~
>R¥l’ , and as such fees or commission of the PSI Agency
is not vatable considering Athe PSI Agency as “Wtise e’ .
Khondker Mahbubuddin Ahmed has submitted that
neither in the petition for leave to appeal nor in the
leave granting order any point has been raised that the
High Court Division was wrong in disposing of the point
raised in the writ petition and that there is also no
contention from the side of the appellants that poin:
raised by the writ-petitioner-Respondents before the
High Court Division was wrongly answered by the said
Divisicn. The learned Counsel upon referring to the
clause 4 - Taxation of the Contract, which runs as:

“4. Taxation: All income and profits of
THE SECONi) PAﬁi‘Y accrued or derived by it and
under this contract shall be subject to all
local taxes including Value Added Tax, where

]
3
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plicable. Similarly import of
THE SECOND PARTY shall be subject
all applicable duties

, taxes and other

as are normally applicable to import

charges

of such

submitted that contract entered into betwee

. el

»

PSI Agency and the Government clearly shows that PsI

Agency shall not be liable to pay VAT. The

Counsel upon referring to the provision of section 3 of

the VAT Act, particularly putting emphasis on the words

ST T Bt GRT SR U MretrTe 2vig ST G B

anc

to the clause ‘W' gof paragraph 7 of the Second Schedule

submitted that PpSI Agency was not required to pay VAT

since the said Agency does not render service in

Bangladesh and that service as renders by the PSI Agency

the same is rendered to the Government. The learned

Counsel upon referring to the entries in paragraph 6 of

the Second Schedule submits that when an individual

renders service styling itself as firm then the said

firm is chargeable with VAT, but when the service

mentioned in pParagraph 6 of the Second Schedule is

rendered by an individual, he is not required to pay

VAT. The aforesaid submission has been made in the

context of entries in the paragraph 6 of the Second

Schedule as regard the organization W®H? ¥l within the

Periphery of which PSI Agency has been brought in and

thersupon service rendered by the PSI Agency has been
made vatable.

The learned Counsel upon referring to the

- clause (W) of baragraph 7 of the Second Schedule of the

(DA SRt (P REBT IR
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-
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te  the provision of section 2(q

el

Pre-shipment Inspection Agency, in

che

submitted that when the said provisions are

ad together then the same imply that PSI Agency acts
for Government and as such not chargeable with VAT. It

has also been submitted upon referring to the ‘Iid’ as

has been inserted in the light of the provision of sub-
section 5 of section 3 of. the VAT Act to the ‘Wfaisf ¥’
that the definition or explanation so given by inserting
the said ‘JITUI’ is not consistent with the definition of
PSI Agency as given in section 2(qqg) of the Customs Act,
that NBR through the notification is not authorized to
: insert explanation or I’ to the ‘GWf¥™ F’ and
thereby in bring: PSI Agency within paragraph 6 of the
enc

E Second Schedule of the VAT Act and taking out PSI Agency

from paragraph 7 (¥) of the Second Schedule. The learned

Y
3

Counsel has empathically submitted that the explanation
added to the  ®ii®# “R¥Y by the notification issued by
the NBR is wrong and dillegal since the said explanation

has been inserted to the ©&#® W only to extend

eriphery of VAT and that by the said wrong explanat ion

R

moeis

NBR has intended to bring PSI Agency within the net of

£ Sa S

VAT. The learned Counsel also submitted that PSI Agency

3 ' : 3 ah
does not perform any work of inspection in Bangladesh
under the law and that by inserting wrong explanation oxr

VgTROT! ts the ‘wif#™ 3“!5' the NBR ‘is legally not

S : . 5 £
‘authorized to bring the PSI Agency within the net o<

;
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VAT that by legal fiction service rendered by pasr

agency outside Bangladesh can not be consi

idered to have

®

been done in Bangladesh, .that High Court Division

making the decision that the psrI Agency

is not wvatabie
has not committed any wrong, that law does not
the NBR to give ‘Wi¥fl* to a particular entry in ¢tr

Schedule of the VAT Act ' and thereupon to briz

e

particular service within the net of VAT which

<5

otherwise not wvatable.

Mr. Rafique-ul-Hug, the learned Counsel for the

Respondent Nos.l and 2 in Civil Appeal No.289 cf 20

has submitted that the contract entered into between the

Government and the PSI Agency is .a statutory con

ntractc

and that PSI Agency has been appointed by the Government

for rendering the service which the Government was

r
0O

render and as such service rendered by the pgr Agency i

0}

the service rendered to the Government. 1n support o

L]

the aforesaid contention the learned Counsel has

referred to the Second baragraph of the contract which

reads as follows “Whereas the' first Party desires to

appoint the second party as Pre-shipment Inspection
Bgenp s e S provide Pre-shipment Inspection
Services

(hereinafter referred to as “PSI Services”) in
Tespect of verification and certification of gquality,

quantity, description, H.S. code classification and

valuation cf goods, prior to their shipment for: the
importation into Bangladesh . . . . .” The learned

Counsel upon referring to the PSI services 1i.e.

14
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gquality, quantity,

1, H.S. code classification and valuation of

goods prior To their shipment for the importation into

Agency renders service

Q

cutside Bangladesh and that the service so renders by

the PSI hgency is being rendered to the Government and

10}
1]

a uch in the light of the entries in paragraph 7(9) of
the Second Schedule of the VAT Act, the service renders

by the PSI Agency has been excluded from VAT. The

learned Counsel upon referring to the clause 4- Taxation

clause of the Contract document submitted that language

of the said clause clearly shows that VAT was not i

applicable in respect of the service rendered by BsSI

Agency and in connection with the aforesaid submission

SRR L T (TR

the learned Counsel has also referred to the section §
and the Second Schedule of the VAT Act. The 1learned
Counsel contipued that the nature of the work performed
by the PSI Agency is such that the same cannot be
rendered in Bangladesh and that the service of the PSI
kgency can also be not treated to have been rendered in
Bangladesh, that upon' referring to clause 7(®) of tke
PSI order the learned Counsgl has submitted that the
said provision clearly shows wherefrom certificate i.e.
clean report of finding is to be issued and that tke

said provision clearly shows that the work o‘f PSI Agency

; 3 i ELENPST
is done ocutside Bangladesh and that service O

Agency can not be rendered in Banglades_h. The learned

Information to
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-1 1exrs of the t be oy o 3
iddexs, of the tender document Submits law relating

imposition of taxes, duties, fees, levies and other

VLOg
charges would be as on 1° day of October, 1959 and that

on that date VAT was not levyable on the service

rendered by the PSI Agency, that provision of section

258 of the Customs Act has made it mandatory for ¢tk

importer to have their imported goods inspected by P8

a“

Agency before or at the time of shipment of the goods

board a vessel, aircraft or any other conveyvance and
from the provision of the said section it is clear that
the goods to be imported into Bangladesh not to be
inspected after the same being imported into Bangladesh,
that the law requires that the goods to be imported is
to be inspected before or at the time of shipment, that
at the time of signing of the contract the Government
ought to have told the PSI Agency that the said Agency
would be <required to pay VAT, that Government is
rendering service to the importer through PSI Agency and
charging the importer for the service so fendered by it

to the importer through the PSI Agency and as such VAT

is not 1levyable on the service zrendered by the PSI

Agency. The learned Counsel upon referring to regulation
17 of U Fmie A A&, S»®d has submitted that the
provision of the said regulation is not contemplated for

PSI Agency. It has also been contended that since PSI

' 3 s such tax
Agency renders service outside Bangladesh, a

: i is to
if any payable for such service by the said Rgency 1

: ided 1in
be paid where, that no procedure has been DpIov

e

3
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VAT Act prescribing procedure for the PSI Agency to

pay VAT if any chargeable on the service renders by it,
chat considering the relevant provision of law relating
to the service reéenders by the PSI Agency, the PSI Agency
does not come within the ambit of VAT Act and the Rules
and Regulations £framed thereunde;, the learned Counsel
upon referring to the provision (%%1) of clause 5 of the
PSI Order, 1999 has submitted that the provision therein
is not applicable to the PSI Agency which service
rencders service outside Bangladesh and that provision of
the said sub-clause relates to the service renders by
the Agent of the PSI Agency to its principle, that the
tender document is completely silent as to payment of
VAT on the service renders by PSI Agency, that by
inserting ‘WM’  to the ‘WY F’ the nature and
character of the service of the PSI Agency which render
service outside Bangladesh is not changed and as such
can not be charged with VAT. It has also been submitted
that PSI Agent’s service does not come within the
provision of VAT Act and that as per contract PSI Agency
is not required to pay VAT, that PSI Agency quoted its
commission and fees for the service to be rendered on
the understanding that VAf was not to be paid for the
services to be rendered by it and that it will be liable
to pay taxes in respect of the service in the light of
Ehe law as was on 1.10.1999. The learned Counsel submits
that on 1.10.1999 there was no law, notification; Rule

and Instruction as to payment of VAT and as such NBR was

S T e

T
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o
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authorized to make notj

~ - 5 B . - Y
i1 LOX AeVying VAT on
> £° fops T commissgsio < 3 s &4 -
the ieesS Ox commission of the psI Agency, that NBR

estopped in the background of

the principle of
promissory estopple. to. charge VAT on the fees oz
commission of the Pg Rgency, that because of the

agreement SRO subseguent to 25.1.2000 was n

to the PSI XAgency for assessment of taxes including V2T,
that as per contract the PSI Agency was not bound to pay

-

+ that because of the nature and character of the

service and also the place where the service is render

U’

Y PSI Agency, the Agency is not required to pay VAT for

the service rendered, that PSI Agency does not render a

th

single unction in Bangladesh to the Government of

Bangladesh or the NBR, that the services rendered by the

local Agent stationed in Bangladesh are only ancillary
services for the purpose of rehdering actual service
outside Bangladesh by PSI Agency, that NBR at all
material times knew that VAT is not liable to be levied
for the services rendered by PSI Agency and that for
levying VAT on the service of the PSI Agency thexe
requires appropriate regulations and that as such
regulation is absent and that there is also absence oI
Rule for realization of VAT from PSI Agency, that as per
Article 83 of the Constitution no tax can be levied or
collected except by or under the authority of an act of
. of

Parliament and that VAT Act does not recognize levy

: he PSI Agency
VAT in respect of the service renders by the g

inst the
and as such the attempt of NBR to levy VAT again

|
|
|
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Agencies is unconstitutional, that with regard to

-
the CRY certificate isgued By the psI Agency outside
Bangladesh nothing is done in Bangladesh and that each

VETY SoYVvs o 4 .
and every service is given from cutside Bangladesh and

as such as per provision 6f section 3 of the VAT Act,

¢an not be imposed on psI hgency for the service

e 4 . . 4
renders by them, that ‘wifite Y’ was never meant to

include PSI agencies, that psr Agency is not ‘@i« wgg

@ince PSI Agency has been defined in section

I
i
(3
8
“
o
O
8
©
b2
(]
o

and as such the service of the ps§

Agency is a defined service, that there is no definition

8.6.2000 and that had the legislature intend to lewvy VAT

on the service of the psI Agency then there would tave
been an independent entry in the Schedule of the VAT Act
A% respect of PSI Agency, that paragraph 7(¥) of the
Second Schedule of the VAT Act exempt a service provider
which provides service tc the Goverament from payment of
VAT, that the PSI Agency renders service to the
Government and as such clearly falls within the category
of services as in paragraph 7(W) of the Second Schedule
of the VAT Act, that there is no scope to co-relate
"I G as in paragraph 6 of the Second Schedule and
SR OTR1" as in paragraph 7(%) Aof the Second Schedule
¢f the VAT Act, that as the PSI Agency renders service

%@ the Goverament against public money the service falls

e L S A
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Scope of item g

(@)
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th

the secong Schedn

15 levyable for the Service renders

since PSI Agency render Service ocutsice

that the submission made on behalf cof the
appellant to bring PSTI Agenc it}
b S g

Y within the Scope cf VAT

is-conceived and against the whole scheme of the VaT

Act, that from the cumulative effect of Sections 4 and §

of ‘the VAT act and Sections 25, 252
Customs Act’ it follows

that PSI 2Agency does not coms

within the defin

-

tion of “@ﬁ%ﬂvﬁiw and is not liable
pay VAT because services are rendered before
goods in Bangladesh, that according to Provi
Sections 25 and 79 of the Customs Zct duties are
when goods come to Bangladesh and as such under
4 and 6 of the VAT Act, no Service is leviable when i}
service is given outside Bangladesh, that service of
YIS SR¥”  relates to an act of survey of goods
accumulated for supply within Bangladesh and as such the

word in the SRO dated 8.6.2000 on which appellant placed

H

eliance by its own words negate the perception that the

definition of “eif¥? JLY” cannot include PSI Agency in

? h 11
the context of its correct perspective, that the we

2 :tled -—--IClple i _. an
p 1 Of law s that 1f there S 5%
El‘nblgl-‘l t Of ince : al law and i £ the..'e
i ! Y t rpretatlon Of Fisc
is a pOSS lbl l 1t olf more tha"" one 1nterpr etatloz.‘, Lhe;l
: i Y 2 P

A : ich is mozxe
in such circumstance the interpretation wh &

w

<Ry
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favourable to the assessee ghall be adopted by ¢
3 =R Dy the

court, and NBR by its letter dated 11.3.2001 mentioned

that 80% of the work of the PpsrT Agency is done outside
J L Slde

Bangladesh and that 20% of the work is done in
Bangladesh and thereupon directed the authority to levy
VAT on the 20% of the total service renders by P8I
Agency, but lateron by the Memo. dated 11.5.2002 the NBR
directed the relevant authorities to realize VAT on the
fees or commission of the PSI Agency and that also to
realize the arrear VAT, that the letter so issued was an
arbitrary one and the same was issued in clear
contravention of the specific provision of Section 55 of
the VAT BAct, that the dehand for VAT has Dbeen made
without issuing statutory show cause notice and perscnal
hearing and as such demand of VAT made by the Authority
by the Memo. dated 11.5.2002 is illegal and void.

In reply the learned Counsel for the appellant has
submitted that ‘Eifei®l WR¥’ with ‘WM’ was very much the
law on 1.10.1999 i.e. the date mentioned in the tender
document for appointment of PSI Agency and that also on
the date of signing of the Contract between g™ February
and 18%® February, 2000 entéred into by the Government

and the PSI Agency, that in the background of the letter

dated November 21, 1999 i.e. letter of the NBR written

to the PSI Agency on its guery as to payment of VAT by

: i i T to be
the PSI Agency on the charge, commission or fees LO

i be
received by the PSI Agency for the service to

y much be‘said that the PSI 2Agency

rendered it can ver
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Lage No.46

g in mind the lesti
Jquestion of Payment of

hat the word whwR j
£ ) WANSS  in the var Act and the

RAER 3 1. Pryliae s
other related Rules, Regulations as well as in

shipment Inspection Order, 1589 igs referable to the

goods surveyed and brought into Bangladesh, since

question of payment of charge, fees or commission to the

PSTI Agency for the service rendered would arise only
when inspected goods reached in Bangladesh and that the
undisputed position is that in case of frustrated cargo
there would be no guestion of payment of charge, fees or
commission to the PSI Agency, that from the ZAnnexure-2
[undertaking by the PSI Agency to abide by the Rules and
orders by the Inspection Agencies] to the PSI Order,
1999 it is seen that the said Agency has been engaged
for inspection of goods, verification of price and for
issuance of CRF certificate and other related matters
and as such it can not be said that ﬁhe PSI Aéency only
verify the goods and does no other thing. The learned
Additional Attorney General appearing for the appellants
in Civil Appeal No.288 of 2003 has submitted that the
service rendered by the PSI Agency is bundle of services
which initially originated in Bangladesh and that for
making the service origina-ted in Bangladesh a complete

one part of the service is rendered outside Bangladesh

and that since part of the services is rendered outside

Bangladesh it can not be said that PSI Agency rendered

t render service

service outside Bangladesh and does no

[bted. its BiLL for
in Bangladesh, that PSI Agency submitted its bill fo




Luee Nov. 1 7

ghe service rendexed in Bangladesh in terms of taka ana
that receives payment in Bangladesh ip taka with
option of converting 80% of the payment ints toreign
exchange. The learned Counsel asg regard interpretation
of fiscal law has referred to (1982) 1 a1l EBR, sg&7
(Inland Revenue Commissioners Vs Berrill and ancther)
wherein it has been observed “the modern attitude of the

courts is that the revenue from taxation is essenti

the running of the state, and that the duty of

judiciary is to aid its collection while remaining £

to the subject”,

From Respondents’ side it was asserted that

Agency renders service to the Government and as such is

not required to pay VAT. Section 25A of the Customs Aot

provides £for appointment of Pre-shipment Inspection

Agency for the purpose of inspection/verification of the

quality, quantity, price, description and customs

classification of any goods and cerfification in

e
clie

prescribed manner and that the certificate of the Pre

shipment Inspection Agency “shall be’ accepted as the

basis for assessment” of customs duties an other

levies. It has been submitted by the respondents that

at
the Pre-shipment Inspection Agency verify the goods

imported into Bangladesh and that does not survey the

goods. The submission that PSI Agency does not survey
the goods has been made by the Respondents in the

background of the fact that PSI Agency has been

bracketed with the ‘Giffi*i ¥’ for the purpose of levying

B R ARSI A LIRSS
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the chaxges, fees or, commission payable to ti

WO e

AP e Ry 7 :
gency for the service or services it render. The

appellants contended that the words ‘inspe

®
Q
cr
e
(¢)

vsurvey’', ‘verification’ and )verify’ convey the same
meaning and in: support thereof has placed reliance on
the meaning of the said words in The Oxford English

Dictionary. One of the meanings of the word ‘inspection’

is careful scrutiny or survey. The word ‘survey’ amongst

others means the act of . viewing, examining or
inspecting, in detail, srecially for some specific
purpose. The word ‘verify’ conveys amongst others: to

ascertain or test the accuracy or correctness of
(something), specially by examination or by compariscn
with known data and thelword ‘verification’ amongst
others means: the action of establishing or testing the
truth or correctness of a fact, theory, statement, etc..
by means of special investigation or comparison of data.
The Government as per provision of section 25A of the
Customs Act hires the service of PSI Agency upch fixing
charge, fees ox commission for ascertaining the gquality,
quantity, price, description and customs classification

of the goods to be imported in-‘Bangladesh. The whole

L

purpose of having the particular imported goods verifie

O

8 t

or inspected or surveyed by the PSI Agency

: 3 aer ion nd
ascertain the quality, quantity,. price: description and

customs classification as declared by the importer. Iz

the background of the aforesaid state of the mattex

r he
hardly any dislinction can Dbe made for the use of the

i
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expraession verified or VUriiicut;on, AR G
. veYyaeco

inspected any goods by the pg1 Agency. 7The
CY. ey Sature an -
kind of sexvice rendersy by the psI hgency ig

iimited o

examination or inspection or verification

quality, quantity, price, description and cu

“stoms
| classification of the goods intended to be imported by a
3
| particular importer into Bangladesh. The appellants have

gone for charging VAT on the fees or

commission of the
PSI Agency treating the said Agency as ‘@S9 S¥’ in the
background of adding ‘IR’ to the ‘wiEe RE’ by the

gazette notification of 1998 in the Schedule of the VAT

Act and the same reads ag:

wGTelst
vufRe g o JifEfene Rfsrs AR, agi@e,
CHTI ORI NEWPS AT FRRATDS 2004 Gifae) w10 wiew; S
SIS Tt T AT S wfwopig et argfye, wnftfs, e
@ IR 7o <1fPrer [ SR vl <t e wifee o
[ AT Wil Sl Feifers o cols afe, ofobs < seen e

So it is seen from the aforesaid  HIWI* tha

cr

individual, any establishment or any organization when
renders service in respect of any of the matters
mentioned in the ‘I¥JI’ then charge, fees or commission
of the individual, or the organization is chargeable
with VAT. As stated earlier there is no difference as to
the meaning of the words ‘inspection’, ‘survey’, or
‘verification’ and ‘verify’. The said words convey
examination of particular thing or matter to ascertain
the quality, truth of statement or fact etc. of the

same. In the aforesaid state of the matter we are of the

AR5 2 700

TR A

g
i
.
;
:

AP %

ORI I R M S

T




Page No.50 L |

view that the contention of the' Respondents that I
> =8 wat P§

cy does 8 {
Agency $ not survey goods but verify the goods and asg

\ . 'S
Suc Lein n o/ ] N
such g not a ‘G W the charge, fees or

£ 3 !
commission of the PSI Agency is not vatable appears to

&
9
]

& .- b o ~ 2 ol t 1
be not correct. It may be mentioned that the PSI Agency

prior to dropping its bid made an inquiry from the MNBR 3
whether the service that would be rendered by the »SI
Agency would be vatable. In reply to that the NBR by its
later dated November 21,. 1999 i.e. before the date of

signing of the agreement ‘specifically mentioned in the

B T T TSRS

said letter addressed to the PSI Agency that 15% VAT
applicable on the charge, commission or fees received by
the PSI Agency for the service/ services rendered as per
VAT Act, 1991.. Keeping the information as obtained from

the NBR the PSI Agency dropped its bid and gigned the

L .

P L e ST T o ur e

agreement for rendering the service of PSI Agency. In
the afore state of the matter the contention of the

1

Respondents that at the time of signing of the contract

(3
)
k)
.
;
s

'd

SI Agency was not told or that there was no information

to the PSI Agency that fees that would be charged by the

(Tire 5 SN

Agency for the service rendered would be wvatable iz not

correct. We are of the view since the PSI Agency having

had signed the agreement with the knowledge that charge,

s,
fees or commission whatever PSI Agency would charge for

the service rendered by it would be vatable, the NBR in

i T iz e T from
instructing the concerned authority to realize VA

the PSI Agency has committed no wrong and that action of

the appellants can not be considered wrong Oof




<ot

sustainable. It hasg
ustaina 1as been argued by the

since ‘®iFTITRI or for that matter p

of

the oxganizations as
from payment of VAT chaxge, £

PSI Agency for the

g Services it render is verv much
0D o b +3 < 1
: chargeable with VAT and in that respect the learned

st ~— -V -
Counsel foxr the appellants has referred to the clause

-

(kha) of paragraph 6 of the Second Schedule. As
that the learned Counsel for ¢t}
referring to clause(¥) of paragraph 7 in the
Schedule of the VAT Act has submitted that service of
the PSI Agency is not vatable since PSI Agency renders
service to the Government. It may be mentioned as pe
provision of section 25A of the Customs Act that the
matter relating to verificaticn or inspection or survey
of the quality, guantity, price, description and customs

classification of any importable gcods would be obtained

o

on payment of fees, charge or commission through th
service of PSI Agency. Since PSI Agency renders service
to the Government in lieu of charge, fees or commission,

hence as per provision of VAT Act service of such Agency

th

is vatable. It can not be said that chaxrge, ees or

commission of the PSI Agency is not chargeable with VAT

ST LT

] = ot
since the service soO renders is rendered to the

Government. It is not correct to say that the service as

L : 3 i rendered
renders by the PSI Agencies is in fact service re

h of
by the Government since Government gets the act

done on payment OZ fees or

AR SEE TR R

inspection of imported goods
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=
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to PSI Agency. The admitted Position is that

PUrIpose as contemplates by the provision of

-

- *
A ©of the Customs Act the Government has

appoint

ed the PSI Agency and as such it cannot be said

= at =% a . 3 .
that the kind cf services as are being rendered by PSI

Agency is being rendered by the Government in that

services obtained by the Government through a contractor

or through Agent can in no way be considered that the

service so rendered by the contractors or 2Agency has

been rendered by the Governmen . As stated hereinbefore

Y, ey 2
that the PSI A

gency having had the information from the

eir service would be charged with 15% VaT

unfer the VAT Act dropped its bid and that its bid

having been accepted by the Government, the Agency

entered into an agreement., It is evident in the

background of the imformation obtained as to payment of

VAT the PSI Agency quoted the chaxge, fees or commission

for the service renders by it in its bid. In clause 4 of
agreement there is specific mention that all income
profits of the PSI Agency accrued or derived by it
under the contract shall be ;ubject to all local taxes
including VAT. It has been submitted on behalf of the
Respondents that in the VAT Act there is no mention of
P8I service like the entries of the kind of services or
things chargeable with VAT and as such NBR by adding
‘AP’ (explanation) to one of the entries in the

Schedule of the VAT Act is not authorized to charge VAT

en the charge, ferms or commission of the PSI Agency and

%
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be mentione n
tionegd that Under section 3(5) {Rha)
Quite competent Lo add =z o a particulas
Particular
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i the schecdule through Ga ette noti
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ification. B
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SI¥ much in the Schedule of the VAY ‘Dot “eban e
- -aa e - -

‘TG was added ¢

O the ‘v e
YOI so

inserted clearly shows that an

establishment engaged in

the survey of importadble goods
13 =
would have to PaY VAT for fees or Commission received

for the services rendered by

to say that there was no law

o <O charge VAT on the
charge, fees or commission of the PSI Agency. Although

there was provision in the VaT Act for levyiang VAT

w
«
d
»
.
.
w
3
'
o
1

the charge, fees or commission of the PSI Agency bu

"
"
o

make he thing explicit latercn sexvice cof the »Ps

e

Agency was entered in the schedule in the category o

"

the services or things liable to be charged with VAT.
The Government made the position clear by new enactment
that service of the PSI Agency is vatable. As has
already been mentioned that in fact since 1958 there was
Provision in the VAT Act for levying VAT on the charge,
fees or commission of the organization that performs the

Sty : : ( £ th
~ function as contemplated by section 23A(2) o e

.

Customs Act.
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argued by the

appellant has not taken

excepliocn to
of the High Court Division and as such
has also not obtained leave as regard the gsaid finding

and decision. In elaborating the

0 centiocn it
has been submitted that High Court Division has held

that PSI Agency renders service ocutside th texritory of

Bangladesh and that service if any renders by its

representative within Bangladesh th same is
undetermined, that the Revenue (NBR) has nct by a3y

Gazette Notification declared
is wvatable service and that legislative policy and
device reqguires the Revenue as DE
Section 3 of the VAT Act to make Gazette Notifi
declaring the goods vatable and the services vatable znd
that on the basis of unguided legislation the Revenue is
not authorized to charge the service of 2SI

VAT only on the ground that service renders bv the
Agency is not in the “exclusiocnary Second Schedule”
the VAT Act.

Leave was granted amongst others to consider the
contention that the servicés rendered by the PSI 2Agency
as Survey Agency is liable to be charged with VAT under
the service Code 5020.00 of the VAT Act, 1591 and in tre
facts and circumstances of the case, the High Court
Division erroﬁeously held otherwise and théreby made tke

Rule absolute illegally and that in paragraph 6 of the

Second Schedule WEA FF having been clearly indicated
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the NBR to issue

Agency &S am agency or organization liable to

such the High Court Division
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- - Picee ol 1309 1
liable to VAT and as such it Was not necessary for

Gazette Notification to include 281

VAT and as

was wrong in holding

otherwise.

From the aforesaid contention of the appellants

upen which leave wasg granted, it is wvery much seen that

the view expressed, observations made and the finding
arrived at by the High Court Division that there was no

Gazette Notification by the Revenue mentioning the

service of the PSI Agency vatable and that the Revenue

has charged the VAT on the charge, fees and commission

of the PSI Agency on unguided legislation and that the

service of the PSI Agency and its representative

functioning within the territory of

‘undetermined’ wexe challenged. The High Con

-
(6]

our view, was not correct in holding that the sexrvice

of the PSI Agency rendered outside the territory of
Bangladesh and the service rendered by the
representative of the PSI Agency within the territoxry of

Bangladesh is not a single transaction but

transactions by different Agencies or that by

the two
separate functionaries of the same Organization in that
in fact the service renders by the PSI Agency is a
single transaction which is initiated in Bangladesh and
that to give finality to the service renders by the 2SI
Agency i.e. inspection of the goods importable into

Bangladesh, part of the service of the PSI RAgency is

L.
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gone outside the territory of Bangladesh and then ag
regard the result of the inspection certificate is
issued and then the same is deposited in Bangladesh with
che relevant authority and thereupon the PSI Agency
submits 3its bill for the service so rendered 4in
Bangladesh in Taka amount, 80% whereof is convertible
into foreign currency. The other observation of the High
Court Division that PSI Agency renders service to the

Government and as such their service is not vatable also

not correct since PSI Agency being appointed by the

ol e SRR MR IR N

Government to do certain works in connection with
importable goods i.e. inspection of the goods which Is

imported into Bangladesh and the PSI Agency renders its

LAME 2 7R s

service in lieu of fees or commission. The service S0

)

AL s e

renders by the PSI Agency is vatable since as per

.
.
3
1
3
3

provision of VAT Act PSI Agency is an Organization under

the service code S020.00. It is not correct to say that

PSI Agency, which has been treated as an organization or

agency under the service Code S020.00 is not reguired to

pay VAT since it renders service to the Government as

because under the VAT Act particular Agency or

organization rendering service to the Government oxr any

other body is to pay VAT or not has been specified in

the Schedule to the VAT Act and that PSI Agency being

not one of the organizations which have been exempted

from payment of the VAT as mentioned in the Second

gchedule of the VAT Act, the same is to pay VAT. It has

been submittea by the Respondents since there is no
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Gazette Notification by the Revenue that service of

o oy S b aint + -
pPSI Agency 1s vatable, the NBR illegally made the

decision that PSI Agency would be required to pay VAT

for the service same renders. The submission so made is

not tenable in law as in clause () of paragraph 6 of

the Second Schedule it has been mentioned that the

service renders Dby | ®ifff FR¥' is not exempted from

payment of VAT and as such there was no necessity of
separate notification for inclusion of the
the PSI Agency in VAT net as kind of service renders by

the ‘@cf{"f""ﬂﬁf’ is of the category of service renders by

w

the PSI Agency and hence there was no separats
notification signifying service of PSI Agency is
vatable. It may be mentioned on the date on which tender

documents were made available to the intending bidders

seeking appointment of PSI Agency and that the date
mentioned in the tender document as regard applic
of law xrelating to payment of taxes, duties, £fees,
levies and other charges and that on the date when query
was made by PSI Agency as to whether charge, fees or

commission of the PSI Agency would be chargeable with

VAT and the reply made thereto by the Revenue and that

on the day of signing of the agreement between the
Government and. the PSI Agency relating te rendering of
service by the PSI Agency ‘I’ to the ‘OIiN= IR’ was
very much part’ of the VAT Act. From the reading of the

'R’ to the ‘Wi W it.is clear that the servic




~enders by the PSI Agency was

very much vatable. It can

with certainty be assumed the pST Agency having had the
notice of the 'SUMUI’ to the ‘®if¥™ ¥RYl’ to make itself

sure about the payment of VAT in respect of the service

renders by it sought for information from the Revenue by

4
1

the letter dated November 21, 1999 and the

Revanue
replied in the positive, that service of the PSI Agency

would be charged with VAT @15% on the

commission or fees received by the PSI Agency for the

A2 B3 TREN IR

P < service renders by it. The 1learned Counsels £for the
if Respondents also contended that the letter dated May 11,
2002 cancelling the letter dated March 11, 2001 of the
Revenue communicating to the relevant authority that th

%4 VAT would be charged on the 20% service of the PSI

Agency rendered within the territory of Bangladesh

thereupon making of the decision to levy VAT on the

entire amount of the charge, fees or commission receives

by the PSI Agency for the service renders is arbitrary,

B ocien A
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as the said decision was made considering the service of
the PSI Agency like that.of the service of ‘“Gfas =i’

under service Code S020.00. It appears the Revenue was

) Wbl ot s i e T AP o

TS

in uncertainty while writing the letter dated 11.3.2001

L b Lot sl

and that when exception was taken by the PSI Agency to

Lo it il

the act contemplated in the letter dated 11.3.2001 the

<

Revenue kept in abeyance the decision communicated by |

the aforesaid letter and directed the authority to make

payment upon taking undertaking from the PSI Agency that

in case decision is made 'that service of the PSI Agency
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chargualile wit]
: 1y YA
VAT  in that, Ca8G  amc unt
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account of VAT would o
) wlid be rYoealized from

tha Commipginn

QX
fews of the peary

*L Agency The o
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undertaking to PAaY - thi
& : B VAT “4f fin; :
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“ e . 18 made
that service of &)
& ~ 10 I‘SI )\gunc
L Y 48 watable remad
2 Yeceived
payment for the tarvicae

rendered by it. fThe Revenue
ANG \' - Y ey 9
axamined the matter and finally made the decision that

sexrvica of the psy Agency is vatable like that of the

service xenders by the wifgw WY under the service code

85020.00. 1In o

view it can not be said that the

cancellation of tha letter dated 11.3.2001 and the

letter dated 21.2.2001 whereby authorities were directed
to make payment to the PSI Agency till taking of final
decision as regard payment of VAT by the PSI Agency upon
obtaining undertaking from the PSI Agency that in case
of final decision that services of the PSI Agency are
vatable then VAT would be realized on the charge,
commission oxr fees to be paid to the PSI Agency for
rendering services by the said Agency and that finally
making of decision that service of PSI Agency is vatable
are not arbitrary because of the £fact that the PSI
Agency keeping in view the ‘I’ to the Ve SR
inserted in 1998 i.e. long before the floating of the
tender for the appointment of the PSI Agency and signing

PSI
of the agreement between the Government and the

i ision of FST
Agency for rendering service as per provis

’

3 ement for
Revenue, the PSI Agency entered into the agre
2 i
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he Respondents since there ig
-

20 specific legisiation

X 34 ---g 25 - -
=0 - ! s <
£ o 2V UAI (o] t}'e erv ces oL tf}e PSI ngehcy che

NBR by adding ‘=g to i
& certain organization already

.e..‘-lcxled d-. o tn‘- Vc}leddle Of t.le \)A Act d consequent
- T #C an - q

thereu v 13 !
ereupon expanding the Periphexy of the VAT Act is not

authorized to charge the service of the PSI Agency with

VAT and that the said action of the PSI Agency is clear

violation of the provision of Article 83 of ‘the
Constitution since no tax or duties can be levied or
collected by an Organization except “by or under the
authority of Act of Parliament”. The submissicns so made
is not legally sound since there has been already law in
the VAT Act i.e. ‘W’ added to the ‘&if#? 3F’ in the
Schedule of the VAT Act very much authorizing the

Revenue to charge VAT in respect of the fees or
commission of the PSI Agency receives for the services
rendered by the PSI Agency. The other contention that
there is nc guideline for the Revenue to determine the
amount of VAT on the commission or fees receives by the
PSI Agency for the services rendered by it is also not
well founded since by the letter dated November 21, 1939
the Revenue informed the PSI Agency that 15% VAT is
applicable on thé charge, commiss?on or fees received by
the PSI Agency for the uservices rendered by it. Im
section 3 of the VAT Act also there is specific mention

of percentage of VAT on the specified services excepting

5  Ehc services mentioned in the Second Schedule to the VAT
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he Contract Sighed hew
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ment of Banglacesb and the pg
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does not Show ¢ e

Agency forx

from ‘the

it is seen that pgr Agency
be Tequired to Pay VAT jip Yespect of

the char

*ge, fees o
commissign Teceivag by the PSIT Agency for the sze

L0XY 3 ::-r*u:e:
Tendered by e 3y not legally Sustainable sgince in
clause 4. (Taxation) of the contract signed between the
Governmen

il and the PSI Agency there ig

r

the income and profits of the bpgr

derived” by the psy

Added Tax ang
that because of the

information obtained by the

'y
7
I

Agency before signing the co

atract through its let

(t
W
H

dated November 21, 1999 and the reply made thereato by

the Revenue on November <1y 21989, Tt 45 saen from the

noting made in the letter dated November 2%, 1999
written by the PSI Agency to the Revenue (Annexure-1 in

the affidavit-in-opposition of the writ-Respondent Nos.l
and 2 at page 163 of the paper book of Civil Appeal

No,287 of 2003), that decision was made by the authority

0

prior to the writing of the letter on November 21, 139
by the PSI Agency to the Revenue to the effect that
services of the PSI Agency would be vatable. The
Respondents tried to take Fhe service of the PSI Agency

] in clause (9)
out of the net of the VAT upon referring to

p - 1e S }.ct
O the Se 93 SC 42 i
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gontending that the par hgency rendered

Bervice €0 ~he
Government and as puch not vatable, The cor ¢

. L8, e FOLTEnLion so

made 1e of no merit gince the nature and kind of

gervicos renderad by the P8I hgency answer ¢

‘)

© the kind
of mervices renders by the Burvey kgency under the 77
code 8020.00 in the Schedule of the VAT Act and that the
sexvice of the ‘Wifd® Y’ has been excluded from the

category of the service exempted from payment of VAT as

mentioned in the Second Schedule. The contention that

is

the PSI Ahgency rendered services to the Government is
also not well founded since it is -seen from the
provision of the section 254 of the Customs Act
provision has been made with regard the services those
are to be required to be performed by the Pre-shipment
Inspection Agency and that those would be obtazined upor
appointment of the said Agency. The "Government does the
same thing as in the case of other services received by
it in different fields. In those cases unless there is
exemption GCovernment charges VAT. 2As has already beexn
mentioned that sexrvices render by the ‘TR’ as well
as by the other Organizations and Agencies in the
background of the ‘WMl to the said GifE# WF’ as is
vatable or in other words has not been excluded frém the
payment of VAT like the Agency OF Organization as
mentioned in the Second Schedule to the VAT Act and that
as the services of PSI Agency £alls in the category of

i i 7 he ‘EFA
one of the services mentioned in the YOI to L

e




thugs being vatable
’

the Reve ;
i “Venue quite lcgally
@cision tq levy VAT
»oon th y
| e Charga, Commisgicy
Leceived '
i1ved by the PSI Agency for &
d s g “0r the Serviceg
rendered by it, 7p
% e Revenua y i
o) as =z " -} Tor
S added the VB Lo raf %
g ‘
“RE’ in the light of th
® Provision osf the 1
i £ the VAT 2.+ and ag
such iR j
s the BTG inserted to the ‘rwifay AR
wasg dulite
legal ang thus

SEervices mentioned therein is quite legal.

It has been submitted by the learned Counsels of
the Respondents that reading the pProvisicn

7(¥) of the Second Schedule in the VAT 2ct a

definition of the Pre-shipment Inspection A

given in section 2(qq) of the Customs Act it

evident that the PSI Agency acts for Government and as

such the service rendered by the pPST Agenc

1 no
1ICYy 18 no

cr

chargeable with VAT, It is seen from section 2(qqg) that
PSI Agency means a person appointed under section 25A of
the Customs Act as a Pre-shipment Inspection Agency and
includes a representative of that person. From the
provision of section 25A of the Customs Act as stated
hereinbefore it is seen that the Government for gettin
the services required to be performed in connection with
the goods to be imported into Bangladesh would get the
said services performed through certain Agency and that

: . There
the said Agency is Pre-shipment Inspection Agency

; : 252 of the
is nothing in the provision of section
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the Government itself woulgd

La sl

1 the said section in

T

th i\ i 1 i
€ lmportable goods. That for having the

mentioned in section 25R(2) of the Cus

coms

"
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r

get done Government appointed PSI A

Y does the things mention in section 252 (2) of the

LT o 2 g i
customs Act in exchange of fees or commission. In that

A 5 X :
State of the matter we are of the view that the services

by

rendered by PSI Agency in connection with the goods
imported into Bangladesh is the services of the Agency
itself and the said work of the PSI Agency is not the
work of the Government. The services of the PSI Agency
is the sgervice of an Organization f£rom whom service
would be received by the Government on payment of fess
or commission for the service so-rendered and as regaxd
that provision has been made in the VAT Act and that
there was also stipulation din the contract that the
service to be zrendered by the PSI Agency would be
vatable and that the PSI Agency prior to entering into
contract got the position cleared as to payment of VAT
on the charge, commission or fees received by the PSI
ggency for the service to be rendered by it. The other
contention of the Respondents that reading the 'SI%5lY to
“GfFe| ¥RY* as inserted by the Finance Act, 1938 and the
definition of the Pre-shipment Inspection Agency as
given in section 2(qg) of the Customs Act it will be
seen that the same are inconsistent. The contention so

made in our view is of mo merit since definition as

i
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given in section 2(gq) of the Customs Act is to be read
» e E reac

with the provision of section 25 of the said Act anc

1
@Il

o T i :
that when the provision of section 25a of the Custcma

2 [

ACT

-

s read keepi i Hiak RN 4
5 keeping in view the ‘TN’ to ‘wifay e

will Dbe seen that the person, establishment

Organization while renders service in
the category of the matters mentioned in the ‘ZWi’ then
the said person, agency or organization very much comes
within net of VAT and the category of the services
rendered by the PSI Agency as mentioned in section 252
of the Customs Act is one of the categor% of matters in
YOS’ , the ‘IR’ and the definition in section 2 (qgg)
of the Customs Act:. are not incomsistant. It has alsec
been contended from the side of the Respondents that
even if for argument’s sake it is taken that the service
rendered by the PSI Agency very much comes in the
category of the services rendered in connection with the
matters mentioned in the ‘MUY to ‘A% W’ even then
thé services rendered by the PSI Agency are not wvatable
since the PSI Agency rendered its service in connection
with the goods imported into Bangladesh in foreign
territory. The contention so made is not well founded in
that the service of the PSI Agency starts in Bangladesh
as is seen from the provision of PSI Order, 19399 and
work PEI

then for the purpose of completeness of the

: after
Agency required to perform, the said agency aite

initiating :ts function for the performance whereof said

i
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foreign territor
X Oy and persf ; i
Performs the remaining part
work there sine i i
=Here since it ig the Tequirement of the law ¢
e Chat
the o : i
X goods are to be verified/ Surveyed / inspecteg
g REDRE, : > :
before shipment for importing into Bangladesh

and upon

doing part of the services in the foreign territor

oIy the
S 1 : ¢ su & -
PSI Agency submits itg certificate, i.e. when the work

undertaken by the psrI Agency is completed, in Bangladesh
to the prescribed authority. It may be mentioned PSI
Agency while participating in the bid being guite aware
of the nature of the work it would be required to
perform made inquiry from the NBR whether services to be
rendered by them would be vatable and that the NER made

IS

the reply in the affirmative i.e. the services of the

PSI Agency would be liaple to charge with VAT a

-
~

r
"y
"

rate of 15% and having had same known to the PSI Agenc

<

the Agency dropped its bid and then signed the contra
with the Government of Bangladesh to render the services
of the PSI Agency as in the contract. In that state of
the matter we are of the viev;."the services rendered by
the PSI Agency can not be said to have been reandered
‘outside Bangladesh territory and that the service so
rendered by the PéI Agency was not wvatable. The
contention that ‘Wi K’ renders its service in
relation to goods within the territory of Bangladesh is

1

also nof well . founded since it is seen Irom the ‘I’

to ‘wfa® RE’ as in the - Schedule of the VAT Act that
o :

'rvices mentioned therein zxendered by a person,
-se
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g - vatd -

S

Dection with the Matterg
when considereg in the light os

the Provision of Section

e Customs Act then it is Seen that the Serviaces

by p 1
Y PSI Agency may also be relateg Lo the matters

- L .
Lerritory. The composite service of

DCT -~ ot . . ’
PST Agen\,y Comprises Sexrvice inside and out side

Ban ) : : .
angladesh ang there is no scope for segregating one

Part from the other as in that case completeness of the

Service renders by PSI Agency would be non-existent. The
contention on behalf of the: Respondents that service of
PSI Agency comes within the category of service or

organization mentioned in clause ‘W’ of paragraph 7 of

the Second Schedule of the VAT Act is not well founded
since service of the PSI Agency is not of the service of
organizations as mentioned in the said clause, reather
service renders by PSI Agency comes within the category
of services mentioned in ‘WY’ to ‘GRY H®' and in
paragraph 6 service of the ‘Wﬁ"f'ﬂ‘( ‘ has been made
vatable or in other woxrds has been taken out from the
list of the person or category of the organization
exempted from payment of VAT. It has already been
mentioned that services rendered by PSI Agency is very
much of the category of the services which has been made
vatable by the VAT Act in the background of the kind of
the services mentioned in t?xe VIUlY to VOHRIT RW’ . The

o t that because of the nature
; 2 he Respondents
gontention of

e LY IR WIS P et




of the services Xenderegd by psr Agency
&

8 the same can

not be re

renderxed in Bangladesh and for that ; i
1 S

can nct
b idere
@ considered that PSI Agency rendere Its gares

be 1 Ivice in
Rekaon s A ads
~“ang.adesh, the NBR was wrong in makines decisic

“@VYing VAT on the Service of the PSI Agency. It ig ner
wholly correct Lo say that no Part of the service of pes

Agency is rendered in Bangladesh since psI: Agancy

initiates its service in Bangladesh at the first and

then ¢for

-

the completion of the work so initiated in

Eangladesh some Portion is alsc done in the area outside

Bangladesh and that finally PSI Agency submits
certificate as to the completion of itz work in

-

Bangladesh to the prescribed authority. In that state of

the matter it is not correct to say that PSI Agency do
not render service in Bangladesh. Moreover prior to the
signing of the agreement between the Government and the
PSI Agency, the PSI Agency got the matter cleared from
the competent authority as to whether the gerwvice that
weuld be rendered by it would be vatable and thar reply

from the authority, from= whom information was scught,

was in the affirmative and keeping that wvery much in

mind PSI Agency signed the agreement incorporating the
raxation matter. The contention that before signing of
the agreement by the PSI Agency it shouid bave been

= ] it would
inf : that would be readered by
 informed that service

atable does not »:c'rlm factually correct state of
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comm1331on Or  feesg that would g
AxT v e
he p
SI Agency for the Serviceg Tenderag
15% VAT

48 per Provision 0f the
It is 1
not Correct &g Bay that the PSI Agency

mind that they woulag be governed by the law

as on 1.10.1999 and in that background they asgsegsca

e
-5

€Xpenses ang Submitteg bid in that by "the 1le

o

ter ‘da

(43

ed
November 21

bt

1959 pgr Agency sought
the NBR whether

for information from
the service as would be rendered by it
would be chargeable with VAT ang in reply to
NBR in

that the
formed the PSI Agency that its services

charged wi

It has been contended from the Respondentg* side

that ‘wif¥rel sy o Service is limited to the goods which

are imported into Bangladesh ang on the contrary the
sexvice of the »sI Agency relates to the goods to he
imported into Bangladesh and as such as service renders
by the PSI Agency is not rendered in Bangladesh, the

service so rendered is not vatable. The contention so
made is not correct in that PsST Agency renders services
in respect of the goods intended to be imported into
Bangladesh and that in the absence of inspection of
goods to be imported into Bangladesh there is 1o
occasion for the PSI Agency to render any service and to
Yy is for
claim fees, but the scheme of the PSI RAgency .
verification or inspection of the goods for the impor:

C. is opened and for no other purpose, as such
,whereof 105, i &

5 s y t rendere“
\‘ A A -

}'95"%




which PpgI Agencies are appointed. Is

mentioned that the certificate issued by the pgr

on inspection of the goods to be imported

into

Bangladesh becomes

effective when the goods reaches its

destination i.e. it brought within the territory of

Bangladesh and in case the goods inspected but for any

3 : £ iesh
reason was not brought into the territory of Banglades

» i£3 i 1 ¢ith the
in that case certificate prepared in connection with

i end
inspection of the goods for which L.C. was opened an

R

. . Qo f
that submitted with the prescribed authority is of no

purpose for the ©PSI Agency for charging fees ox

commission. In that state of the matter the contention

as have been made from the side of the appellant that

3 Same
the service of the PSI Agency is very much vatable

ars to be sound and ‘meaningful. It is alsoc the
appe
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contention of the Responrdents that there is ambiguity as
to charging of VAT as regard fees or commission of the
PSI Agency with VAT and as such because of the accepted
principle of law that in case of ambiguity in the fiscal
law then interpretation of the Fiscal law which is more

£ able to the citizen, who has been charge with the
. favour

is adopted by the Court. There is no reason to
taxes,

'
2 . . : :
[ take a d] fferent view to t}le Settled, pr AnRC1 p o of ! aw

hat in case of ambiguity in the Fiscal law the benefit
that in .

: e ] ther words where there is
citizen or in ©
would go to the
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5 tad with the tax then the
5 harging citizen
doubt about c :
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the background

rh

o
<

as the circumse ance

<8 no ambiguity that +he
¥ £

the PSI Agency was vatable and that PSI Zgency

= - (=~
of the letter of the NBR dated November 2i, 1999

in reply to the letter of the DPSI Agency seekint

information as to whether services that would b>e

rendered by the Agency would be wvatable the

entered into contract with the Bangladesh Government fox
rendering services in connection with the goods to De
imported into Bangladesh.-The NBR in its letter dated
November 21, 19939 categorically stated while replying
the letter of the PSI Agency dated November 21, 1929
that the service that would be rendered by the a
would be charged with 15% VAT as per provision of cthe
VAT Act.

The question that calls for consideration in

({0

(1

appeals whether service of PSI Agency can be considered
as of the category of services render by \@ﬁ%q:gag,in
the context of the ‘“IBIY to that and thus charge, fees

or commission receives by PSI Agency is chargeable with

(1%

15% VAT as decided by the NBR and communicated to th
relevant authority for deducting the VAT £from the
charge, commission or fees of the PSI Agency.
Respondencs upon referring to the words used in the

contract i.e. the service of the PSI Agency would be “in

respect c£ verification and certification of gquality,

lantity, deséfiption, H.S. Code classification ang
e “Yer :




valuation of goods prior to

their shipment for

< e L :

lmportation into Bangladesh” hag submitted that the Pps1
Agency verify the goods and do not Survey the goods as
contended by the appellant and ag such asg

be imported into Bangladesh are not surveyed by Ehe

bi s
L)

Agency their services are not vatable. It ig

the appendix-F (under taking by PSI to abide by the

Rules ang orders) that the PST Agency would conduct "she
activities relating to the inspection of gouds,

verification of Price, issuance of CRF certificates and

all other

- . .

matters connected therewith o .

Though in section 25A of the Customs Act it has been

mentioned that psT Agency would verify the quality,

quantity, price, description and customs classification

©of any goods and that in the contract it has bean

mentioned that PSI Agency would render service of

verification and certification of the quality, quantity,

description, H.S. code classification and valuation of

goods and that also in clause (d) of terms of refervnce
in section 5 of the tender document (P-107 of the paper

book of Civil Appeal No.287 of 2003} there is mentior of

the word inspection as mentioned wearlier in the
Annexure-F there is also mention of the word inspection
it is seen that in fact the parties to ths contract
- nuéh augfc that ghc words ‘verification*® and
- ;u'fam;_%yﬁﬂfﬁbl‘.gg the word inspection or in
4 . ’“ x°' ?h;ﬁpa;_;gﬁacy is to imspect or

’

description, Kfs. code




classification, valuation of goods as  mentioned
hereinbefore. The word ‘survey’ as in The Oxford Englis:
Dictionary means the .act of viewing, examining o

inspecting in detail specially for some

purpose, ‘verification’ means the action of establishing
Or testing the truth or correctness of a fact, theory,

statement etc. by means' of special 4investigatior

comparison of data, ‘verify’ means ascertaining the
accuracy or correctness of something and the worxd
‘inspection’ amongst other means careful scrutiny or
survey. So the words ‘verification’, ‘verify’, ‘survey’
and ‘inspection’ convey the meaning of ascertainment of
the correctness of a fact. The whole function of the DST
Agency as in section 25A of the Customs Act ar
contract document is ascertainment of the correctness of
the statement made Dby the importer in respect cf the
goods to be ‘imported, particularly as to quality,
quantity, price, description, H.S. code classification
or in other words customs classification of any goods as
well as valuation. The customs authority has made the
decision to charge VAT @15% on the service rendered by
the PSI Agency considering the service of the BSI Agency
as of the nature of service of the ‘©&iRY X’ and
particularly in the background of the ‘U’ to the
‘eif#t ¥2W* . So keeping in mind the service rendered by
the PSI Agency as in section 25A of the Customs Act and

in the contract document and the services menticned in

TSN o e PP or A
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to the ‘ufge Y it s

Seen that sincs ths
Seivices mentionea in the ‘g to ‘TEs
I’ and the Services which the PSI MAgency were reguired

to render in the light of the agreement

entered intc 5y
the Government ang the PsSI Agency as well &5 as cer
PrXovision of Section 254 of the Customs ACE we are o=
the wvieayw that the Serxvices of the psr Agency is wvatabie.

In our view One’s service ©f an Organi

28 of ithe category of services mentioned in the ‘wyr=mis

Lo ‘®Rv gy 1g the Schedule of the VAT act

rendered by Such Organization whose services £a11

of the category of the Services mentioned in the =g

to ‘®ifeet Wy is o

hargeable with vaT and as servi

rn

ce8s o

the PsI Agency fall in one of the category of Sexrvices

mentioned in the ‘M o Vet S

in the Scheduie o

"

the VAT Act as such PBSI Agency is to Day VAT @l5% as i

f+

section 3 of the VAT Act, in respect of the charge, fees

Or commission received by PSI Agency for the services

rendered by it. It is pertinent to mention since on the

date of signing cf the contract between the PST
and the Govérnment. verfaey TR’ with the YOI was the
of the land, (on 1.10.1999 wtfa= syt wicn [T

of the land), as such the services of the

vatable. In the background of the
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Act. implies  sat the services of the i e vatabie

at the time of tho signing of the contract, we are of

the opinion the services of the pgr hgency

i8 vatable,

It was also the contention of the Respondents that

5 o
au

the psr Agency rendorsg services out side Bangladesh and

a8 such sor jce of the said @ is not wvatable. 71

contention so mode ig of no merit since the performance

of the category of services to be rendered by the PSI

Agency au. _ Provision of section 25A of the Customs
Act as well as a8 per contract signed between the

Government and the PSI Agency starts with verification

of L.C and other papers within the territory of

~

Bangladesh and that ends with the reaching of the

certificate issued by the PSI Agency at customs house.

On behal: ~ -fe Respondcats it hae been emphatically
argued that PSI Agency rendered service to the
Government and as such in the background of

the entries
made in clause ‘N’ of paragraph 7 of the Second Schedule
of the VAT ’ct the services of the PSI Agency is not

vatable. The said submission is not correct in that

services rendered by the PSI Agency as fall in one of |
the category of services mentione’ ‘n the ‘wrurr f

‘iﬁ?ﬂ’“&ﬂ'&nd that because of the entries in paragraph &

of the Secon i Schedule of the VAT Act as the services of

 the 'WREITE is vatable, the services of the PSI Aency

fislalac vatable, The High court Division in our view was

¢ correct in holding that as there is no Gazetts



notification to the effect that the services

>

Sazette Notification as service of the PSI Agency falls
in one of the category of the services mentioned in the
T to ‘@R WG’ and that services render by the
‘Wﬁi*’f’i{w' has not been excluded from the payment of VAT
a8 seen from the clauses (¥) and (%) in paragraph 6 of
the Second Schedule of the VAT Act. It has been argued
in the light of the letter dated 11.:3.2001,
communicating decision of the authority to the concerned
offices that 15% vVaT on the 20% service of the PST
Agency would be charged, letter dated él.S.ZOOl written
to the relevant authorities including the PpST Agency
that the decision communicated by the 1letter dated
11.3.2001 has been kept in abeyance and that payment may
be made to the PSI Agency upon obtaining undertaking
from the said Agency that in case of decision in the
affirmative i.e. services of the PSI Agency would be
vatable, in that case VAT that has fallen due would be
recovered from the charge, fees or commission of the psSrT
Agency and the letter dated 11.5.2002 cancelling the
aforementioned 2 letters and communicating the decision
of charging the service of the PSI Agerncy with VAT, that
the aforesaid actions of the NBR was arbitrary and there
is no logic in making the decision that service of the

PSI agency is chargeable with VAT.

‘Tt appears that the letter dated 11. B 2001 was

; : .
‘ten by the personnel of the NBR being quite

of the psT

gency i3 wvatable since there was no necessity of
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urmindful of the law and the facts and circums
the background whereof psI Agency

with the Government for rendering PpSI

N AP s

tances in
signed the Contract

services and asg

such the PSI Agency can not take advantage of the said

letter. Moreover there was no occasion for dividing the

service of the

PST Agency as seen from the letter dated
11.3.2001 since the service of the psi Agency iz a
single Lransaction i.e. rendering of service By the P8I

Agency starts with the inspection of LC and other papers

and that ends when the certificate issued by the pSI

Agency ig Teaching Customs house. Tt is pertinent to
mention that pgT Agency submitted the bid being fully

aware of the nature of the service it would be required

to render and that the service which it would render

would be vatable at 15% because of the law which was in

operation when the tender was floated and the contract

was signed and that pPrior to the signing of the contract

the PSI Agency inquired of the NBR by the letter dated

November 21, 1999 and the NBR replied to the zaig letter

by the letter dated 21.11.1999 specifically mentioning

that the service of the PST Agency or in other words

charge, commission or fees that would be received by the
PSI Agency would be charged with 15% VAT. The NBR by the
said very letter directed the PSI Agency to contract the
Income Tax wing as regard the income tax matter. Thig
being the position the contention that the PSI Agency

was not earlier told that their services would be

vatable is not correct. The PSI Agency signed the



7 ~ .
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COnt:rac‘:vwiéh the Govemt to render service keepin
very much in mind that the charge, fees or commission
that would be received by it as ag}ainst the service that
would be rendered would be charged with VAT at 13%.

In the Dbackground of the discussions =ade
hereinbefore we find merit in the appeals.

Accordingly the appeals are allowed without any

ordexr as to cost.

The 17 November, 2005.
Achdi Hasan'B_ R *Wards 20,281~




