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JUDGMENT

f’-:;‘_.‘___.'._.. -

A.T.M. AFZAL, CJ.- In writ petition, No.330 of 1989,0ut of

which these two certificated appeals and « the leave petition
arise,

the contention of the writ-petitioners, namely, the retired Govt.

i; employees receiving pension, was that they formed a homogeneous

class and were entitled to equal treatment qua pensioners

irrespective of date of retirement and further to draw pension on

the basis of presumptive (present) pay of the posts from which

they retired. To be a jittle rhetorical, the first part of the

game-plan (contenticn above)was devised in India and succeeded in

130

e

the case of D.S. Nakara Vs. Union of India, AIR 1983 S.C.
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{hereafter refaiced Lo as Nakara's cass) i Lhe viole plan YAs8

pressed into service tn Pakistan bub had only prriphernl success

in the case of I.A. Sharwanl Vo, Govt, of ralBstan, 1991 BOAR

1041, (hereafter referred to ag Shnawan''s case) and Che High
=foald
Court Division in the present case has ‘ol lomsd the ratio

decidendi in Nakara's case and alleued only the first part of the

centention. The success was thus Alvidod and both the wril~

petilioners and the Govt. prayed for ce:tificate undeyr heticle

103 (°) (a) of the Constitution which was gronted.

civil Appbal No.50 of 1993 has been filed by the Govermnent

and the writ-petitioners have filed Civil Appesl Ho.71 of 1993and

C.P.L.A. No.244 of 1993, (which is barred by 32 days and ho

application has been filed for condonation of delay) agalinst the

impugned judgment of the High Court pivision dated 1at March, 1993

passed in the aforeaaid writ petition.

In the writ petition petitioner Mo.1 is Banyladesh Retlired

Government Employees' Welfare Assoclation and petitioner Hos.2and

1 are the Fresident and Vice-President respectively of the zald

Association and are themselves retired employees of theGovernment

of Bangladesh. Petitioner No.4 was the General Secretary of the

Association who died durlng the pendency of the writ petition.
The writ-petitioners impugned Memo Mo .MF (Reyn=1) 3P-28/85/60

dated 10.8.85 (Annexure-C) so far as it was made appllcable to

pensioners retiring on or after 1.6.85 and Memo Ho.3(61)-

GOp/87/7*0 dated 21.11.87 (Annexure-H) and further aszked for a

direction upon the respondents to remove the expression "in

re g S ’ 2
spect of penzioners retiring from service on or after lst June,
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195" from the Mend, Annezure=C and ti pay pension Lo all
pansionors on the basis of pragunptiv (prasent) POY of the posts

(rom which the pensloners yatjred,

The writ-pmuiLiouer&' (appel Lant’ in C.A, Mo.12 of 1993)case
in the writ petition 23 get out in tholr coneise statement, inter
alla, was thal appallant Ho.1 i3 an ppsociation of retired
government employess ©f the Government of jangladesh andappellant
Nog,.?2 and 3, as already noticed, are nffic: heareis of the said
Jusociation and are Lnemselves ratirad goyzrnment smployees-
Appellant No.2 joined the Civil gervice ©Of pakiatan <n 16.10.1950
and retired on 3.3.1983 while acking as the gecyrstary o the
Ministry of Finance of the Governmen. of s angladesh. Appellant
No.3 joined the Police service of pakistar on 75,11, 1952 andretired
1.6.1963 while acting 28 cocretary o ‘he Ministry of Defence

on

of the Government of panyladesh.
pansion paid to the retired gova:nmeft enployees is not a
pounty paid by the state, but 13 an ngsencial term and condition
wf service and L3 paid on consideratﬁon or the State's obligation
not to leave the citizens yendering servicoe during the usefulspan
of life Lo penury in their old age- The wery parpese of pension
ig to enable the retired government employees L¢ 1ive free from
want, with decency, independence and gel(~respect and at 2

standard equivalent to the pre-retirement level.
pension for the civil gevernment employees in the sub-
sontinent was geverned by Q}vll Service Regq}ggﬁgﬁz. The amount
of years of completed service

of pension depended upon the nunber

b bl _,'
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and was calculated on the basis »f ~verade emoluments drawnduring

last 36 months of service befors reiirement.

With the passage of time, Lecange of inflation, pension

allowed was gradually becoming nadequat> to kesp the roetired

employees away from the penury .nd havinag regard Lo the purposeof

pension and the obligation of the State, amendmwent in pension

rules was made during the forme: Government of Pakistan days.

After liberation of Bangladesh there has beon gerious

inflation. To cope with such ru-away inflation I he Government of
Bangladesh revisged Lhe pay scais in 1973. 1977 and 1985. In 1973
the pay of the Secretary of the Government was fixed atTk.3,000/~
a Increased to Tk.6000/~

which was maintalined in 1977 and this wa

in 1985. 1In the case of Deputy Secretary, Speclal Pay of Tk.275/~
to Tk.440/- was added to the pay scale of Tk.850 to 1650/-. In
1977 the pay scale of Deputy Secretary was revisod to Tk.1850-

2375/ and increased to Th.3700-4824/~ in 1985. Thus the pay was

doubled in 1985.

t amendment of the pension rules was made by Memo

The las

No.dF (Regn-1) 3p-28/85/60 dated 10.8.85 (Annexure-C) whereby the

pension table was revised raising maximum allowable pension to70%

of the last pay drawn with a ceiling of Tk.4000/ -.The benefit of

this amendment has been made avallable only to those goverument

employees retiring on or after 1st June, 1985.

ntial

The 1985 amendment of the pension rules made verysubsta
sioners who retired
ter 1.6.1985. Asa
on gets pension of

difference in the pension benefits between pen
before 1.6.198% and those who retired on or af

result,a retired employee in the highest positi




Page llo."s"

Tk.900/- per month and gratuity of T 1 &3 non/-

¢ A "
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before 1.6.1985 while an enployee in tha same highoal position
retiring on or after 1.6.1985 gets TE.2000/~ per month as pension
and Tk.3,60,000/- as gratulty. Similar is the differonce in case
of all other emplaovees.

Retired goverument employees recelving penaion form a
homoyeneous class and further classification of such a class on
the basis of date of retirement introducesa a di[[e;anlﬂ hiavingno

relation to the object of payment of penaion and revision of

pension rules.Inflation and lncreased cost of Livinug hit all the

pensioners egually irrespective of thelr date of retirement ardas
such classlficatjon-of the pensioners by the Memo (Annaxure-cC)
between those who retired before 1.6.1985 and Uhose who relivedon
or after 1.6.1985 is invidious and arbitrary.

To cope with the run-away inflalion Lhe Guveroment has from
time to time increased the salary of Governmenl employees so that
the same post carries much higher pay today than it carried a few

years before. This increase ln pay was allowed not to give

additional benefits to the government employees bul to allow

living wages to the goverument employees. A3 a resnlt a

government servani retiring few years before gets much lower

pension than a gowrnment servant in the same post who reltires

koday though both >f them purchase necessities of life at Lhesame

price and their reciirements follow aimilar pattein. Thig happena

because a governmert scrvaut'as pension 1s determined on the basls

of the pay he drew it the time of retirement. Vhen appellant lo.2

retired as Secretary he was drawing a salary of Tk.3,000/~ per
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month and his pensicn is caleculateg 3T €05 Of nis re
| 2] a atoa at €05 Gf nas Last pav. Uit

the other hand 2 qovernmfnt servant whe retired as a Zecretary
after May, 1985 gets hiz penszion calculated at 70% of his lastpay
i.e. Tk.6,000/- pzr month though the necessity of appellant Ho.2
and the govermmenl servant retiring after June, 1925 i3 almostthe
same ocr similar. Payment of pension on the basis 2t last pay
drawn without taking into consideration the axisting pay of the
post which the pensioner was holding at ihe time of recirement
introduces serious unfairness and hardship siwply because of the
fortuitous circumstance of his retirement at an earliar data.
The serious hardship of the pensioners whe retired from
service before June, 1985 can be seen if the cost of living index

published by the Ministry of Finance in Bangladesh FconomicSurvey

is taken into considerstion. The increass in the scales of payof

government ampluvyess has now kept pace with the increase in the

price of coumoditizz and services. There nas, however, been some

increase in the sezles of pay of govermacnt emp.loyaes which has

given the government employees and the pensisnzrs retiring afrer

May 1985 som= velinf although inadeguate.
If the purpose of paynent of pension and the Statz's

obligation in this regard arz kept in view thers <an be no reason

te differentiste between government employees on the pasis ofdate

of retirement and there is no reasof why tws persons retiringfrom

the same post should reczive Aj fferent znounts of pension simply

because one reticed carlier and another rerired later.

During the hearing of the writ petitiun the appellants fi}ed

an application for awendment of the writ petition and the said

i

,
ol
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vor was ~llowed. AL che: i@ GTRIL  Lhe. Drayer
pray £ ter the amengnsne wne prayer oOr  wne’d

appellants stood as follows

"(a) A Pule Nisi be issued upon the respoundents Lo
show cause whv the impugned Memo Mo.MF (Regn-1) 3P~

20/35/60 cated 10.8.85 {Annezure-r) so far as it is

made applicable to pensioners ratliring on or after

1.6.1985 and MMcmo N0.3(51)—G79/87/730 dated
21.11.1987 ‘?“nnerure-H) and Memozrandum No.MF (IC)~11-
14/74 (ANNEXURE-B) so far as it produces the effect

of payiny different amovnt of pension to the

pensionecs oL Lhe same post depending ou the tiwme of

retirement shall not be decl~ red to be without

lawful authority and of no iagal effect and why the

respondents shall not be directed to remove the

evpression "In respect of pansion”rs retiring from

service on or alfter 1st June, 1985" from the ‘said
Memo Iunexure-C and to pay pensiocn to all pensionels
on the basis of presunptive (persenl) pay of the

post from which the peusionexs retired" .

The appellants claimed that all retired government enployees

a

receiving pension srrespective of ¥iheir Qate of retirement are

pensioners forming a homogeneous claas and as such payment of

different scaies oi peunsion to the pensioners retiring froiu the

sae post on the basis of the dale of retircwment was anirrational

classification viclative of the equality clause as enshrined in

Article 27 of *he Constitution.

In order to get remedy against such nnjust classification

resulting in discrimination against the appellants who hadretired

beifore 1.6.85 tlhe appellants moved various aulhorilies of the
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2o el Ehe CQacvabary, Ministry of Finan7t~ Niadedan, : ;

Government oL pangladesh (appeitant No. 1 in vivii mAppeal No.50 of

L393) contested the Wihe peeibdun by £lling au alffiGovi.—in=- e

-:.pposil.f_:i.. = 5 _.ur nt contested ! RS () R ot
petitionsrs =27 - be~ masemz mnd seene ol pensicn and stated that
the Stare haa v legald oL contractual obligation F~ unaertake the
eniile teopunsibility of bearindg the capenoe of maintaining the
-tandard of lIvinug DA il e equal te the G P N S e AR
w5 enjoved during pro-re e ees e e R = however,
coptended that the Lemsravnms L 1as every intentirn and wish Lo s=ee
thiaL ah sipady—- Locaring frow Service wives d docolic standard of
TR S Al < -ecrnment provides the

-+~ and with this eI

i i hin 1ES limited Firap~in! w23ToULces. The

pen:‘ Sy b
reannndent also conkendesd Fhar since Lhe wrilL-p=titioners were no 4
SR
.

couia not claim enhancenent of their

R

longer in seivast

any legalright

SLsioniience fixed qeearding to rules i

and the Gov~t™

wt 1. atzo nn legal obligatinn ==~ ravice e

; : . oS 3 z P ET R
~t rhe pensioners with thel revisian O pay-scales of “the i

Comenry &1 0

in spite ¢

Ja wed i€

Government enpbioye:. £ this legalpositiohe

HEAR

rhe rate of p<ui- b -

who petlirgd el oot eevitnEnioL after 1.6.85 the “7hsi¢nersﬁ
ey rerirea prier to 1.6.85 were also allaven Fnbstantialbéh;

It was alsc contehded'%ﬁb&-

S L 2

in the form of dearnes. Ao auwdince.

S SR SO <R T o - ) A >
= _-taners on the basis of th=

B T SE I ..
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th=a enhanced rate“*of pension is a valid and raticnal
classification and aS such canuot bhe conceived to Le violative of
Article 27 of the Constitution. It was also contended that every
legislative enactment and every governm2ntal action,particularly,
where the legislative enactment or the governmental action.is a
financial measure, a specific date has to be fixed for giving
effect to such legislative enactment or governmental action and
fixing such date, even if it results in classification insecuring

Lenefit to a class or group of people while securing no such

penefit to ancther class or group of people,cannct he deemed to

s enshrined in Article 27 of

\

be violative of the equality clause a

tha <onstitution. it was further ccntended that the impugned

notiflcation keing lotification Mo.MF (Regn-1) 3P-28/85/80 dated

10.8.85 being applicable to government Iervants who were in

employment ou 1.6.65 and retired on cor after 1.€.85cannot be made

applicable to those who had retired prier to 1.6.85 and hadceased

to become government employees because the government emplcyees

whe had retired prior to 1.6.85 form a clas

government employ2es who were in service on '1.6.85 and retired

thereafter. As such, accOrdinq;tp the respondent, the government

enmployees who retired from service'pricr o 1.6.85 cannot legally

claim revision of their rates of pensiou once fixed according teo

roies. Thes are uot, therefore, entitled tc pension te be

determined azcording to or on the basis of presumprive revisedpay

a8 admissible o government'employ-es from 1.6.85. The writ

petition must, therefore, be dismissed.

s distinct from the:
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the writ-petitioners filed affidavit-in-reply and respondent
No.l filed a supplementacy affidavit-in-opposition.
At the hearing of the writ petition, respcndent No.l raiseda

preliminary okiectian as te the locus standi of writ-petitioner

No.1 Association on the ground that it was not a "person
aggrieved” within the weaning of article 102(1)(Z) (a) and further
25 to the maintainability of the writ petition itself in view of

(2) «f arvicle 117 of the Ceonstitution read with the

clause

provisions of rhe Administrative Tribunals Act, 1980.

Relying mainly upon the principles in Nakara's case and

Sharwani's case aud on the fact that the Lwo pensionsrs

‘petitioners Ho.2 and 3) were Lhemselves petitioners (which made

the question of locus standi immaterial) the High Court pDivision
a gl

rejected the obiectisn to the locus standi of the Association.
The learned Additicnal Attorney General, appearing for the

Government in the matters before us, fairly subwitt=d that it was
nz longer pessible te press the objectior as %z locus standi of
the Association in view of the recent decision in the case cf Dr.

Mohiuddin Faromque Vs. Hangladesh 49 DLR (AD) 1 = 17 BLD (AD)

(1997) 1.

The High Court Division also rejected the objection as to
maintainability cf the writ petition relying wi=n Majibur Rahman
Vs. Government of Fanrladesh 44 DLR (AD) 111. The laarned
Additional Attoruney General submitted that havina regardeo the
pray/er made in the welt peblilon aud the inpugned order passed by

the High Court Divi_l.u striking dewn part of tie ligtyued Memo

11

R it sl o et el b iers
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he could not 1n radrness oppose the finding of the High Court
Division on mainbainability a3 well,
i -1

The body oI the Tovernment appeal bafcre 4z iz thuz ves.. od

to the extent as akave, Tt mais bs nntizad at this stage the

subject matrer AT rne wrir-neLicioners' appeal and leave petition

may we possiible Lo identifly Lhie aiea of inquiry pefore

S TSP S Y - LS

us. It has kesn noticod that the writ petition zu-ceeded in part..
whick did not succeed iz the subject matter of their

What is that unsuccessful part

That part
appeal and lmave petition. e

may be recalied thal in Lheir original piayer in the writ

petition, keside: impugning Memo dated 10.8.85 (Annexure-C) they

prayed for a direction upon the Government t~ pav penszion tc all
& W [l

J pensioners on the basis of presumptive (present? pay of the posts

i Lrom which the pensiovners relired. Il seems Lhal it was realized

‘tion could not be had unlezs EE: Meong. Zais 2 21

that the said i

Tvcsnecceryrnal  lorebyd waie R othar,

January, 1974 (dpneviro-R)  rtans

provided thar "rhe caicnianien o LVORSIGE ... ... ... should. be

made Gn oLue vasio Ol sWULUWWSHES  wiich the! dovt: ‘ocdlvaite was

5 —eCziviny e DR esRes s Mg g s e s Y e
L h\,- 7‘""?.‘7""".,"." Pl ~t . e eme e e A-.h? '._ald Mem‘.—' treA 2 1 - -;4‘ tea~ ~ 1 =n

thaltengen "so cal as g [rrofuces the: o1 rack .y paving different

calOUnl OF PENSION Tt0 tn= Ponsiviiors vl the sane post depending on

1 :
| | 1 i
£ 2 Shattize . T3 Sl

i : . ‘

o It was argued in +he High Court Division that thecalculatizn

: of 3 . . k
2 Pension on  the hasis of emoluments immeaiately before
retir - =, s o s
ewent has (e effect of making discriminacion in Ehe rate of

F=nsi T
E SHERBen Eha . Seilee oe the gevernment ewpl-, 2o: are

i2
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and enhanced and as such, = ZCCOITANG WO SiEm, asd

revised

pensioners, irrespective of their dales wof relirement, are

entitled to racoive pension calculated on the baszis of the pay of

the post ©r presumptive pay when pay scale is cevised upwards.

The same argument was raised in Sharwani's case vihich was

noticed as follows @

The  wain  grisvauce o[ the  rotixed . civil
Servan.e pecloners, which has been canvassed at the
Bar iy . Sawdani is that Lhe penoiwuers have not
been given Lhe penefit of ‘the introduction of new
= . Nationai ray scales with eflect irom 1-3-19iz ana

therzafter Jts revision from tiwe Lo rime.
i Aeerrdina to him as the pension 1S to he computed on
2o : the bhasis of pay, any ip~rease in  pay scales
pensicn of those pensiconers, whoze pension

pazis of the revised pay

enhances
is to he ~-q1-n1ated an the

scales. His further submission was that since the

)
\’ ; penzicr  schome enforced in  Pakistan j= salary
related, any revision in the pay scales zheuld also
be made applicable Lo Lhe pensioconetrs d3 the reason
| for ievision of pay scales is the rising cost of
! . jivine aud escalating inflationary Lendencies in the
economy and also decrease in the economic value of
ki rupee, which reasons do not affect the serving civil
servants alene, but affect more adversely the
retired ~ivil servants/the pensioners. 1t was also =
urged bhy him that providing certain date for
qualifyingy for certain benefits undeor the pension
scheme is  avbitrary and discriminatory and is

viclative of Article 25 of the Constitution. N

Rccerding te him, all the civil servants who held
equal rauk aud had egual length of ssrvice, should
get Lie same amount of pension irrespective of their

dates of relirement.
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The Courl wans e R y i "
J 4 rged upon to breab a new ground Lyy Linking

ravialon of panslon with the raviston of pay scales The Supreme

vourt of FPakistan, howover, declined aaying that a new ground ora
pev avenua can ba explored on the basia of some legal principle
and not marsaly on Lhe ground ‘/hat appears to bo just and
aquitable. Tha Court found LLgolf unable te hold that civil
gorvanta whe have slready retired and who will retive in future
are to be Lreated as one class. It was held that reasonable
clasaifleation will Le Lhat all Lhe pensiconers az a group are to
be treatad as one clase and all serving civil servants as a group
are to be treated ay o separele class and in this view of the
matter, Af the pay scales of serving clvil servants are revised,
Khe elvil servanta, wino have by then already retired caunct have
any legltlimate grlevance to agltate for notional revision oftheir
pay scales for re-computing their pension amoutil.s for any purpose
as the penaion amsunt is to be computed as akbuve C5R4 on thebasls
of the pensisn ruleas in force on the date of retirement of acivil
gervant. The pension rules contaln formula as to the methed of
computaltion of pengion amount with reference Lo the salary drawn
by him till the date of retirement and, theretors, there cannotbe
uniformity in the awounta of pension amouna the c¢ivil servants
despite having ecqual rank and equal length of service, if they
recire not. on one date but on different datess and In betwsen such
dates pay scales are revised.

The High Court Division in the case before us found in line
with Sharwanl's case that the princlple set cut 1in the Memo dated

21.1.774 of caleulating pension on the basis of emoluments which a
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government enployes.  vas recs i yiing Irupesal v sy opetore lils

vetiremenl dvi G vy wioi Ol Ui ta YE e bun 0o Lhe xe’lrae
ST et

GRWRRIS L0 s T cale of pay of . Can e R

TR

wtirsz was helding ' Fovs bie Terirement waire vialat{ve ~€ Fhe
equalikwicaansm S« idnsn i neiloin ALtiele 9770 ar- s Censtitution.
dins Ladthe Galol asavASion held

1 S R —wsauloling pension on the basis

Vi ehie aucl pay drawn which Lhe government servant

was  Leceiving  Jumediately befuie his  retiremcat

<ot b e

appedus Lo us Lo ue absolutely a rtaciukal prineipic

and based on  soand reascning, becauss Lo conceive

that for wne purpose ol calculating pension a
repsicner reciring from a poat prior o roevisjon of

the pay »f the =3id nnst helonas vo rhe same class

— e et iy e

ay o pawsdevais retiring fnomi st iSnaey SEREtar .

revision of the pay <F the prstt jr tn ~-nsejve that

[
1
Eha - Stgr e et~ tirement iwas the cams 3 the
pawiias A bay ok that heowas in sdnrvice f Yhosdare ~$
; Pewieiony  of - the smees canalnss el s eSS e S
fictiou. A P I T (S B 89 e | S B e R | 1 Y (o
pelicioan the Jicosification oL peusioners on the
lrasis VO cazs Luwe pay drawn is a real aud cdiionak
J
Ciassalication.
|
=¥ .;f"'--;l.'
As to the inemnitv of ‘the effect of calculating pension on
“%fr.}'
. c & A o Y 1
the basis of cue iasl ewvluments drawn, it wWas wiouve.ea @

Ne have ‘mo doubt tha! Hli SrCish Gf calculating
pension ou Lie Laclc of thz last emoluments drawn
has resusl.. 1. ,..u. inequily between dveskimenl
cpivycoo aeliring from the saue puon vu ;asu;t_Oﬁ' :
upward revision ol puy in view oOf he rlsiﬁg{céébﬁi

of Yiviivs anu Uupaeciation of the vaiue Qu;zgnty'
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be knocked down as unconstitutiecnal

action cannnok
even if it results in inequily, is even

shocking to
the conszience and apparently unjust, unless szuch

enactment <¢r such action is violative of any

provisicon of Lhe Constitution in the former and the

or any other law in the latter. A3

Constitution
such, this inequity and unconscionable eflect cannot
be rectiiied by this Court by applying Article 27 of

the Constitution. Probak iy, it s wakori sithe
government. to remove such in=quity by Hanementinq
one of the Fundamental Principles of State Policy
enshrined  in EPart 10K Ll the Censtitution,

particularly, Article 15(d) of the Constitution, so

far as the <a2s~ of Lhe pensicners is concerned.

Syed Ishtiay Mimed, vaarned Counsel fov the writ-petitioner—

wineed werds supmitting that it will be

appellants, has not
difficult for him to assail this part of the impnaned judament,
thal is, vefusing to hoid Lhal ilewo dated 21.i.74 providing for
caleulation of pensicn wn the basis wof emoluwents which o
= ratirementof fended

meneioner was recoiving immediately Fafore i s
I 5|
rsare

the equality clanse (Ar+icio /) and that the writ-petitione

entitled to draw pension on Lhe basis of pav w1 wnw pusls they

Lielding conscyuenlt upon upyissa Leie o of: ithe pay scalefrom

ek

Ne A matter ofF fact, Mr. Ahmed advans-4 o arjument

bod Bl

in support of his appeal and the leave petition and perhaps
purposely not even caled Lo iile a petition for condondlion of
delay in filiug the leave pelLition. Theref::a, the appeal and Lhe
~=nnot buk be destined t2

leave petition -f£ tha writ petitioners

doam.

16
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The LOVE: appeal alone khus remains for conajdaration. What

that appeal is against :
As regards Monos dated 10.8.85 (Annenure-C) aud -5.7.89, the

High court piyisiecn rélyiny mainly on Nakara's ¢ase held that the
e S B PR o 2
qivaiey e reference te a particular

Al men ™~

ppe s

e o~
LW

date, that is: those who had retired prior to l.v.dv and those who

retired subseguent < 1.6-85.This classificaticn on the basis of
+he date of rotirement has hardly any newus with the Prye~tacught

tn phe achieved by rhese two Mewss, that n5y avhnnS AV =l N Ok

tenance of il pellrea uuvi. il Lovdes § s Leers etk Lasany

Sus

'
oot of Livesa- SR (s e f ..-nsioners ofi the baoiui-s
e et ELapct {pRoEttle B e R thorefore,

t;.;:\.]::]r!?nf +yr Fhe LR et m~mmennt OF Qr!u;‘_ljiy and p'qnq-l rrr-t‘rﬁr'rjwn ~nr

iaw AS enyisoueu Ji DT L & Ehe Uonstliae vkt ane of fending

wilstebylsulie: Geexs e e .l had retired prior to

- cawli

S st U el deriad Ehe fenefit of enhanced La'’ ~f pension Aas

provided in the said two Moma= must, accordinagly, h° Aeemed to e

ive of article </ and =hemla oe wnocked

unconsticutionaL as viwsal

dowil.

-

Finally = High “imri rivisien made the Rule abzalnte in

part and ardered as foltaws =

The wolas occurring in  Lie Cirs pacauraph of
drgﬁeuu-i)éP—Lu/oblbo dated 10.8.85,

T=r WJJune, 1G685" ’

Notification Ne.
: L= -

‘rerjrang from service on or after
are hereby strucl down as in~enstiturional being

J¥

o

o
-~
T

CiRtattuniee MeeEner 2lotrthe LonsRlSe S I0R,

hereby directed that the pensian of 31! pepsioners.

T e S R Aats  of
4-?-.'\__ VSRR = X
saliogVabgd oosrdingta The pPansisn Taklefas o0 ot

' 223 1% son
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Annexure=N to this notifleatlon and also according
to Notlfication No.s1 M- ftavpasey dated 5.7.89. In
order to remove all doubta it la also directed Lhat
with effect from 1.6.605 the pension of all
penaionera retiving before 1.6.05 la at firsl to be

calculated on the basls of the kast pay drawn by

them accordlng to the rate aa at Annexure-A to

Notification No.MF(Regn-I)3P-28/65/60 dated 10.8.85
.7.89 and

«

and Notification No. 5% AR- [ ayvefey dated 5

then the actual amount surrendered by them at the

time of commutation of their pension shall be

axcluded from the amount worked out according to the
above calculation and their net pension shall be the

balance payable with effect from the reapectjve

these two notifications were glven

dates on which
liad been

effect to. The Dearness Allowance that

allowed to the pensioners from time to Lime shall be
payable in addition to the above net pension worked

out according to the above calculation.

The respondents shall implement this judgment

within 6 (six) months from date.

The matter for consideration in the Govt. appeal thus is whether
the High Court Division was correct in holding that by making the

Memo dated 10.8.85 applicable only "in respect of pensioners

retiring from service on or after lst June 1985", an arbitrary
classification was made among the pensioners which was repugnant
to the concept of equality before law as envisaged in article 27
of the Constitution and thus the offanding portion of the ltemowas
liable to be struck down. It also falls to be considered whether

the principle lald down In the facts of Nakara's case is

applicable iu the facts of the present case, that is, whether the

18
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(4) For the .wmoval «! doubts, it is hereby
declared that all rights or other provisions in
cperation at ti= time of the nassing of the
Government of Incia Act, 1919, whether made by the
Secretary of State in Council or oy any other
autherity, relating to the civil sergzce of the
Crown in Indiz, were dulvy made in accordance with
the powers in that behali. and are confirmed, but
any such rules ou. provisicns moy be revoked, varied
or added t©o by rules «r lows made under this

sectlion.

The first pension rulos wade were . yart of the CivilService
Regulaticns [CSR) befcre the enactwent of the Govt. of India Act
1919. On the passing oI ihiz Act ithesa rules were adcpted under
section 362 of the Act and made applicable to all Central Govt.
servants including membevs of all-India services (Chopra's Lew

relating to Gevernment Servants p.126).

The Government of tndia Aal 1235 in secticn 247(1) (a)

provided:

247.AA(1) The conditions of sorvice of all persons
appointed to a civil service or a civil post by the
Secretary of State shallAA
(a) as respects pay, leave pensioﬂ%, and general
rights in regard to medical attendance, be
cuch as may he prescribed by rules tq be

made by the Secretary of State; ¢

By section 276 rules made previously were given centinulty
i

"and shall be deemed to be rules made under the appfopriate
5

provisions of this Act”.
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gimilar provisions were there in the then 1956 and 1962
constitutions of Pakistan and the C.S.R. got recognition in our
Constitution: "Law", article 152 says, means any Act, Ordinance,
Gedety ULe S and article 149 provides that all existing
laws shall continue to have effect subject to the provisions of
the Constitution.

As regards persons serving in connection with the affairs of
a Province, the Governor of the Province or some person authorised
by him was competent to make rules determining the conditicns of

service (Sec.241, Govt. of India Act 1935) .

Bangladesh Service Rules (BSR)have their origin in the rule-

making power of the Governor.

In the preface to the first edition (1953) of BSR - Part I,

regarding source of the rules, it has been stated that the rules

in this part though formally made under section 241 of the Act

ges in the substance or

are not intended to introduce any chan

effect of relevant existing rules. They are intended merely to

reproduce, with adaptations where necessary the exlisting rules

applying to oificers under the rule-making power of theprovincial

Government as they stand at the date of the present compilation.

Article 133 of the Constitution prevides that Parliament may

by law regulate the appointment and conditions of service of

persons in the service of the Republic and further that the

President also shall' be competent to make rules for the above

purpose until provision in that behalf is made by o under any

law.

2
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The C.S.R. and
a tha B.S.R. baing 2Xxisting law which, among

kbt dealowmloh  phyment  Of " papsion and the rule-making power
being vested with the President under the Constitution, it is
hardly possible to contend thag the impugned-memo which is an
amendment of the pe?sion rulea.hnﬂ got no legal foree or that
peasion. cantiet: b cluined as W SRS Tegar righe." ©.5.0 4
clearly provides further that the Govt. (of Bangladesh) reserve to
themselves the right of changing the rules in these ;egulations
regarding pay and acting allowance and leave and pen;ion, from
time to time at their discretion, and of interpreting their
meaning in case of dispute. An officer's claim to pay and
allowances is regulated by the rules in force at the time in
respect of which the pay and allowances are earned; to leave by
the rules in force at the time the leave is applied for and
granted; and to pension by the rules in force at the time whenthe
officer resigns or is discharged from the service of Govt. So,
there can be no manner of doubt that the rules relating topension

are statutory rules which determine the rights of the pensioners

on one hand and liability of the Govt. on the other.
As regards enfofceability of pension rights, the matter is
put beyond all doubts by providing in section 4 of the

Administrative Tribunals Act, 1980 that an Administrative Tribunal

shall have exclusive jurisdiction to ‘hear and determine

applications made by any person in the service of the Republic or
of any statutory public autliority in respect of the' terma and

conditions of his service including pension righls, .........
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npension™ has been defined in the Constitution itself and it
S A4 AL

indicates not only what is included therein but that it lspayabl
¢ Lt abla

under law. The definition reads (Article 152) AA "pension™ means

a pension, whether contributory or not, of any kind whatsoever
payable to or in respect of any person, and includes retired pay
or gratuity 3o payable by way of the return or any addition

thereto of subscriptions to a provident fund.

From what has been stated above. ik is clear that pension is

not a bounty of or ex-graktia payment by the State as used to be

considered once. It is paid as a condition of employment under

legal provisions. A person accepts an employment under the Govt.
e clear stipulation on the part of the Govt. that he will be

on tl
nsion AA after heretires

allowed a retirement benefit AA called pe

pension is therefore an obligation on

from service. Payment of

the part of the State.
The social philosophy behind payment of pension seems to be

the concern of the State/Society to care for the people in their

e best part of their lives in the 'service of

old age who gave th
pension rules have been said to be

the State and the society.
part of the social security laws of a given society. In Nakara's
case, the concept of pension has been very succinctly statedwhich

is worth gquoting

Sumnming-up it can be said with confidence that

pension is not only compensation for Joyal service

rendered in the past, but pension also has a broader
that it is a measure of socio-
‘Inheres economic security in
prowess 1is

gignificance, in
economic justice which

the fall of life when physical aund mental
and therefore,

ebbing corresponding to aging process

23
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one is required to fall) bac!
] ac 3avi
on savings. One such

saving in kind is when you w ve Yy 'ur best in the he
’ day ©f life to your employe: in davs of 1;v ’.‘"y
ay § al
econumic security by way ¢ pe: todical paymeiiltz;
assuved. The term has been judi ially defined ;s ;
statad allowances or stipend rade in consideration of
past service or a surrendar ¢ ric ts or emoluments to
one retired from service. Thvs th: pension payable to
i a Government employee is ear) “d b rendering long and
efficient service and thsreire c¢in be said to be a

deferred 'portion of the <« apen-ation for aservice

L

; rendered. In one sentence ¢ » cain say Lhat the most
practical raiszon d'etre ifor . ~msicn is the inability
to provide for oneself due t.. old age. Cne may live
and avoid unemployment but nci senility and penury if
therz is nothing to fall bac) npon.

, Similar view was taken in Pakistsa in Sharwani's case

/

A pension 1is intended to assint a retired civil
servant in providing for his (nily wants so long he is

[ alive in consideration of his past services, though

i recently the above benefit ®has h~een extended inter

/’ alia in Pakistan to the widows and the dependent

; children of the deceased civil seivvants. The raison

S d'etre for pension seems to be iqabllity to provide

“i for oneself due to old-age. The right and extent to

; . f the relevant

/ claim pension depends upon the terms o

statute under which it;has'bean granted.

-
4

Now turning to the main issue, it is necessary to reproduce lere

the impugned Memo dated 10.8.85 with the revised pension table

Annexure-A and also the Memo dated 5.7.89 which was also found to

be offending Article 27.

é o
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GOVERNMENT OF THE PROPLE'S AEPUNLIC OF BANGLADESI!

MINISTRY OF FINANCE | s

Finance Diylsio
Regulation Section-I
MEMORANDIM
Memo No. MF(Regn-1)3P-28/85/60, c=ted the 10th August, 1985.
SUBJECT : Revised Rules for pension and retirement benefits.
The undersigned is directed to invite a reference to this

Memo No.MFP(FD) Regn-1/3P-22/82/147, dated 21st
December, 1982 and Memo No.MFP(FD) Regn-1/3P-22/82/117, dated
1st August, 1983 and to state that the Government have been
pleased to further amend the existing rules relating to pension
of the Civil Government servants as follows

"In respect of pensioners retiring from service on or after
the pensions are to be calculated according to

shown at Annexure A" to Lhis

Ministry's

1st June 1985,
the revised pension table
Memorandum subject to a maximum of Tk.4000 per month".

The amendments contained in this Memorandum are

2
1985 and shall be deemed to havehad

effective from 1lst of June,

effect from that date.
3 In any matter in respect of which no provision has been

made in this Memorandum, the existing provisions of the rules
and orders shall continue to apply until altered, replaced or

amended.
have been amended

4. Relevant rules shall be deemed to
according to the extent of the provisions contained in this

Memorandum.
; sd/-
(G. HOSSAIN)
Joint Secretary,
Finance Division.

Annexure "A" to Ministry of Finance
(Finance Division) Memo No.MF (Regn-1I)
3pP-28/85/60, dated the 10th August, 1985.

REVISED PENSION TABLE

Ordinary Pension
Scale of pension expressed

Completed years of
qualifying service. as percentage of emoluments.

10 26%
11 31%
2%

12

25
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13
14
4D
16
17
18
19
20
21
23

24

25 and above

]
H
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6%
39%
h2%
45%
48%
50%
53%
56%

5a%
62%
64%
674
70%
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By the inpugned Meme dated 10.6.85 existing rules relating

to pension was amended Lo provide for - S

26
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1) a revised pensl: ) table fliown At Annexure "A" for

culating pensions,
a celling of Tk.1000/= prr month

of pensioners retiring from

\'T('\l
)

applicable "in respe-

and making it
r-7-891 Lh‘]

e on or after 1st .mne, 198%°'. .y Memo dated 5

tly amenled and the ceiling of pensgion

aervic

Memo dated 10.8.85 was pai
table was partly amended

raised to Tk.5000/-and the aforessaid

ntage of scale of pension from 70%
g gervice. It was made

was
to 80%on

Y enhancing the perce

years or more of qualifyin

completion of 25
ilable

The benefit under this Memo was ava
r lst June, 1985.

aatly

effective from 1.7.89.

naturally only to those who retired on oOr afte
It will be seen that the r
the new pension tab

evised pension table was a Vv
le which was in

peneficial one compared to
force immediately pefore and was introduced by Memo dated
xed at Tk.4000/- which again was a

21.1.1974. The ceiling was fi

ncement compared to Tk.1800/-
n.-1/3p-22/82 dated 1.8.83.

per monti which was inforce

big enha
The ceiling

as per Memo No.MFP (FD) Reg
to Tk.5000/- as if overnight

shot up to Tk.4000/- and then

ew scales of pay was’introduced

evidently because the moaified n
from 1.6.85 by the Services (pay and Allowances) Order, 1985under
which pay was enhanced for Grade 1 service from Tk.3000/~ to
It seemz the pensioners of the day before (1.6.85)

Tk.6000/-.
the sea change in the pensionary

were naturally flabbergasted at
went to Advisers,

benefits and they rallied round from then on,
and their

Ministers and Presidents pointing cut the disparity.
deprivation because of the cut of f date (1.6.85) for eligibility
of

the higher rates of pension and having been unsatisfied with
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i T g ! -~ 1
-he authority's response of small ad-hoc incremsnts and dearness
~1lowance only, turned tcwards the Court and picked up Nakara on

‘he way. As already noticed, they, howe'er. laid a much bigger

~laim than Nakara in their writ petition bul succeaded only upto

akara in the High Court Divisioa.

Sympathetic as wa are with the rightrousness of the cause of

rhe old pensioners, we very much wizhed w2 could agr=e with the

hivieion. We shall presently

show, however, that we found curseives unable to followthe

cry to
ilakara principle in the facts of the casc bzfore us. lndeed the
Indian Supreme Court itself in some subsequent cases steeredclear

of the Nakara case and upheld the cuitinc¢ off date as reasonable

and legitimate upon finding that the reti.~es who were claiming a

penefit on the Nakara principle were not cgually circumstanced or
-nat a new scheme was being introduced beginning from a specified
date.

The learned Additional Attorney seneral, among other,

submitted that all the pensioners cannot he treated as one class

or a homogenous group because the eamployeces retire on different

dates and those who have retired on a particular date are not

similarly circumstanced with Lhose who have not retired on that

date. Therefore, there are various groups of pensioners who are

to be treated on the basis of applicability of relevant

Memo/Orders as were in force on the dates of their retirement

providing for grant of pension and this is not violative of

Article 27 of the Constitution. The learned Additional Attorney

General submitted that the Memo dated 10.8.85 having been made

20
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applicable tc government servants whe were in employment on
31.5.85 and retirsd on or after 1.86.85 canust he mada appl lcable
to those who had retired prior to 1.6.85 because the government
servants who had retired prior to 1.6.85 formed 3 class dissinst
from governmwent servanks who were in service on 21.5.85 and
vetired on or after 1.u.85.

fhe Fundzneatal tight of all citizens as tw equality before
law and equal protecticn of law is guaranteed by article 27 ofour
Constitution whizh corpesponds with article 14 of the Indian
Constitutien and article 25 of the Constituticn of Pakistan. This
article has been interpretated in very many <ases by Lhe superior
Courts of these countries including Dangladesh., Cpe of the broad
principles which has beesn enunciated aud accepled en all handsand
which is the bazls ¢f the decision in Nakara's case i3 that an
anactment providing for classification of perrons or things [or
its applicaticn in order to c¢laim immunity From repugnanczy to
article 27, ths cl2ssification must be founded on an intelligible
differentia which distinguishea parsone or thinus that aregrouped

togyether from those rhat are left cut of the group and that that

N I X
differentia wuszt have a Latioﬂal'rélatinn te bl okject scught to
\é’

1:-}:3
Stidn. Tn Natsra'’s case andin
the case befors uz the cutting nff date (1.6.85) was found te be

b2 achieved by the enactment- ldgég

>

unreasonable and arbilrary hav1uq no nexus with the object sought

te be achieved by kla Limpigned Memo/rule.

There i3 anatler broad principle with regard to Lhe

nt= s i
infarpretation of the equality clause which is aaain accepted on

al 3 ¥ B
! hauds and that Lir 2quality before the law means that amongsc

.
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equals the law should be equal and should be equally aduministered
and that like should be treated alik~ (Jennlngs, Law of the
Constitution,p.94).The guiding principls of the article is that
11 persons and thinqs similarly clrecumstanced shall bhetreated
alike beth in privileges conferred and Lialilitles ‘mposed(Kamala

Gained (Smt) V. State of Punjab 1990 Supp. SCC 600).5hukla in

his book “Constitution cof India' says at F.38 "as a matter of

fact all persons are not alike or equal in all respect.

Application of the same laws uniformly to all of them will

therefore be inconsistent with the principle of equallty. To

avoid that situation laws must distinguish between those who are

equals and to whom they must apply and those who are differentand

to whom they should not apply.

Chief Justice Muhammad Munir in his beok ‘Censtitution ofthe

isiamic Republic of pakistan' at P.4U6 expressed the same

principle in the following terms

Equal protection of laws has been interpretated as meaning

that in similar circumstances the same law will apply, that two

sets of circumstances shall not have different legal effects

unless the difference of circumstances between the two sets i3

sufficient, in reason, to justify difference in effect or that if

a law applies to one set of circumstances and does not apply to

another, the difference bhetween Lhe Ltwo sets shall be material

enough to support the discrimination.
It will be seen that in Nakara's case the pensioners wliiccame

to Court to compiain about discriminatlion were governed by the

same rules namely the Central Civil Services (Pension) Rules,

30
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1972. Thelr basic contention was hat they forwd a howogenous

class and they could not be discriminatsd agsinst with refetence

to a fortultous date for applicabllity of » bensficial sessure
relating to pension., Facts of Lhat case, briefly, sre that oniisy
25, 1979 Government of Indis, Ministry of Finance, Lssued an
office Memorandum whereby the formula for computation of pension
was liberalised but made it applicable only to civil secvants who

were in service on March 31, 1979 and retired from service on or

after that date. The liberallsed penzion formula introduced a

slab system, raised the ceiling and provided for a petter zverzge
of emoluments for computation of pension and the liberalised

scheme was made applicable to employeez governed by the aforezaid

Rules of 1972 retiring on or after the specified date. The

question posed in that case was Do penzioners entitled to

receive superznnuation or retiring pension under the said Rulesof

1972 form a class as a whole 7 It was a primary contention ofthe

petitioners that the pensioners of the Central Government formeda
class for the purpose of pensionary benefits and there could not
be a mini-classification within the class designated aspensioners
on the basis of a cut off date for eligibility to entitlement of
the liberalised scheme of pension. The Court found the
classification to be wholly arbitrary and accordingly struck down
the offending portion from the impugned Memo 30 as to make the
liberalised scheme of pension available to pensioners who retired
before March 31, 1979.
In the case before us there is no assertion by the writ-

petitioners that all the pensioners were being governed by the
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same rules a5 in Nakara's case anc the impugned Memo dated10.8.85
made an dmprovement jn computation of pansion only under the same
rules applicable to all pensioners itrespective of their dates of
retirement. As already noticed, tin revision of the pensiontable
was Lhe main subject of the amenced ~ules. The question for
consideration will be whetlher all 'he pensioners were subject to

computation of their pension under a unilorm pension table bLefore

1.6.85 lrrespective of their datws of retirement and Ffurther

whoether they were enjoying uniform pensionary bznefita in ovder

that. they may be copsidered as a homogenous class attracking the

application of the equality claus» under Article 27 of the

Constitution.
We have had Lhe benefit of assiasbanco of Lwo veryexperlenced

retired Secrelaries, one of Lhem being the President of Cthe

Fatired Government Employees' Welfare Asscociation who was himself

a Finance Secietary and the other a former Cabjinet Diviszion

Secretary, who were present in Court during the hearing of the

appeals and supplied copies of various rules and orders relating
to pension and the historical background upto the preseni day

development: relabing thereto. The summary of the rates ofpenszion

as supplied to us shows :

ORDERS OM_RATES OF PENSICH

GROSBS PENSIONM

12.6.54. Concept of gratuity and family pension
introduced.
(3568F dated 12.6.54)

Prior to 1.7,66 0% of average pay on completion of 25 years
or above,

32
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Lq% of average pa’ on cvompletion of 25 yeats
of service and 60% of average pay on
completion of 30 years of service maximum
pension being Taka 1000/-p.m.

(F/1U-12/66/93 dated 2.9.66)

0% of average pay on completion of 25 years
of service.
(ME(IC)=11-14/74 dated 21.1.74).

from 1.7.77 Ceiling of pension raised to 1500/-v.m.
(MF(1D)-1-2/77/855% dated 20.12.77).

From 1.7.82 60% of average pay on completion of 25 years
of service. Minimum pension Taka 100/~ p.m.

Maximum pension Taka 1800/- per month.
(MFP(FD)Regn-l/3P—22/82-147dated 21.12.82 and
MFP (ED) Regn—1/3P—22/82-117 dated 1.6.83)

From 1.6.85 70% of average pay on completion of 25 years
of service the maximum pension being

Taka 4000/~ p.m.
(MF (Regn 1)3P-28/85/60 dated 10.8.85)

etion of 25 years

1.7.89 80% of average pay on compl
ion being

From
of service the maximum pens

Taka 5000/- p.m.
(THAR-3) 0 A - rprefos B 8334 4R WA - 3/ - e AR

Maximum pension raised to Taka 8200/~ p.m.

From 1.7.91
(AR (4AR) o R -k efeo (3000) TR 8333

NET PENSION 50% of gross pension.For surrender of balance
of the pension, gratuity payable at varying

rates.

It appears that a new pension table for calculation of

pension was annexed to the Memo dated 2nd September 1966 whichwas

made effective from 1st July, 1966. The new pension table,

however, was revised by Memo dated 21 January, 1974 as atAnnexure

"A" thereto.It was provided in that Memo that the calculation of

pension according to the scale shown in column 2 of the pension
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table should be made on the basi: of emoluments which the
Government servant was receiving immociately before hisretirement

and if he proceeds on L.P.R. on the basis of emoluments which he

was receiving immediately before proceeding on L.P.R. The orders

under the Memo were made applicable to (overnment servants who

retired from service on or after the 1st of July, 1974. It was

clearly provided that the revised pension table would not applyto
those Government servants who may have retired bafore that date

i.e., 1lst July, 1974. Thus the penalon retirees before 1lst of

July, 1974 could not make any claim on the pension table whichwas

revised by Memo dated 21.1.74. There was thus no uniform table

for calculation of pension for all the pension retirees as on

1.6.85.0 The existing pensioners who retired on or after 1lst July
1973 and who were not brought on to the national scale of pay
introduced from that date and to whom the revised orders under
ot apply were allowed an incréase in the

Memo dated 21.1.74 did n
ir pension from 1st January, 1974 at a certain rate

amount of the
All the pensioners,

mentioned in the Memo dated 21.1.74.

therefore, were not getting equal benefits under equal rules.

The concept of gratuity and family pension was introduced

from 12.6.54 with options. On theugeqommendation of the pay and

and death-cum-

the Service Commission relating to pension

retirement benefits of civil Government servants the President

gave some decisions by Memo No.MF (ID)-1-2/77/856 dated 20th

December, 1977 which were made effective from lst July, 1977 and

the i ; ;
pensioners who retired from government servants prior to 1st

July, 1977 were given some other benefits as in para 4 of the

M
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T A
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Hemo . The said Vemo was again amapded ly Meme Mol MFP(FD) Regu-=

1/3p=-22/82-147 dated Zist Decewber, 194, apd the decisions

contained in the zaid Mewn were made effective from lst duly, 1982
d HLY, L2004

in respect of penzicners retiring from gservice un or afterl.7.82.

The pension was ta be caleulataed aceording to the pension table

(Annexure "A") which was in force withoni any upp2r Limit. The

said Memo was again awended by another Memo dated 1.8.03providing

fer a maximum of Tk.1800/- per menth. Lt will Iv» szeen that all
sxiating pensicnars as on 1.6.85 wars not being governed

eithar b the same pensicn takle [on Lhe puyposs of calenlationet
pension nor Ly the same roles relating te entitlemznt to pengion.
wules have heen made, modified and amended from time te btime
giving hetter and hetter henefits with cutr, off dates thereby
eroding the so-called hemogenecnsness  of the pensioners as A

<lass.

Even otherwice theve is an unreality “in the assunption that
all pensicners irraspective of their dates of retirement form a
hemogeneous ~lass bocause theaiv obliqaticns apd needs as
pensicners ate sma cane., N persen whe pebipad 10 or 20 years
pafore does noes stand on the fame f-oting with a p2oson whe
pardres after 14 A0 years lecause of the Jdifference in
advantages of Uime an joyed by each of Lhem and having regard to
the needs and raijuircmonls ol the respective retirees as on Lhe
date of retirement. ihe clligaticns and needs of a person who i3
in service today and will retive from tomorrow cannot be Lhe same

Fraom

with that of the percen who retired 10 or 20 years before.

cemmission of India it is&

Lhe fifth report ~f Fhe central Fay
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i Fhat Ay
forine ~ha although tha W rd 0P soncade R ; .
- sC164% ApL MAanc o

nansicnera for prope-
& U prote o|.nq their penoion rom eroaion on accountof

ihili L
pessibility of increase {n the ~ost of Viving it, howaver, didaot
Al ’ 2

coepl! el 1y s %
accept the suggestion that Lhe valiel kn the pensioners should be

allow2d ai the samo rate as was apiicable to the serving
enployees, as the fanily and othar raspaasibilitios of apensloner
were not considesed Lo be of the same order asz of a gerving
smpplovee,

In Krishena Kuomar V. Union »of Indls AR 1980 SC 1782, Lhe
court held that Lhe cption given Lo the fallway employess covered
by Provident Fund schewe to switch over Pa the pengion schemewith
| . effact frem a specifi=d cut-off date was nor vielative of arvicles

14. It was cbaszrved thal in Nakara the Uourt treated the pension

relirees only 22 a hcmogeneous clasa. The P.F. retirees were not

in mind.It was never held in that case Lhal pension retirees and

the P.F. retirees foimed a homogenedus elasa.  The Suprowe Jourt
abhserved with reference to Naxara that"ihe doctrine of precedent,

ta the

that L3 bomg beond v a previous daciaion, iz Limited

decision itself and as to what is necnssacily involved in it. 1t

diems pot mean that this Court iz bound by Fhe various reasons in

support of i%, oaspecially when they contsin "prepeaitions wider
thait the cass itsell required™.

In Indien Ex-3ervices League Vs. Unich of Inoda AIR 1991 S€
L1232 it was cbserved that Nakara's case hax Limiled applicaktion

and there is no scope for enlarging the ambit of Lhat declsion to

cover all «~laime made by the penzion vetivess or a demand for an
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lrrespective cof )
L the (. g
date of ret 11 ement, oven J|r|“(_|l| the eckonable
emoluments for the 1urme | gl 50
he purpose of compulation of thejir penal I
" NI malon be

different. [t was A
was obiserved that what waa decided in Nakara was

that if the pensioners
pensioners form a class, their computation cannot be

diffe : ' ;
by different form:na alfording unequal treatment solely on the

round that s ‘ol j 13
o ome relired earlier and some laler.

In another case, Union of India Vs. P.,N. Menon ALR 1994 5C

2221 the Supreme Court overruled a decision of Lhe llgh Court

based on the decision in Nakara observing thal whenever the Govt.

es e Jfor -
frames a scheme for persons who have superannuated from service,

it is not always possible to extend Lhe

due Lo many constraints,
the dates of

same benefits to one and all, irrespective of
superannuation. As such any revised scheme in respect of poskt-

retirement benefits, if implemented with a cut-off date, whichcan
be held to be reascnable and rational in the light of article 14

of the Constitution, need not be held to be invalid.
We are making a difference with Nakara in that there the

pensioners were being governed by Lhe common Rules of 1972 and

only in the matter of computation of pension a liberal formulawas

introduced from a specified date. Iln the present case it hasbeen
recipientas of common

pensioners were not

noticed that all the
pensionary benefits under common Rules; [rom different dates

different kinds of kenefits were made effective which were not
common to all; more importantly, the pension table which was

revised by the impugned Memo was not common to all pensicners,

That being the position, they are not being equal, not equally

circumstanced, they cannot complain of discrimination in the
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event of an upward eacalation of the penalon tabile from a

particular date.

In Shavwanl's case calculation of penaion Aas allowed from

1.7.86 on last pay drawn instead of avarage pay Juring lest 13/36

months and it was made appl icable to prnaionats rat.iring after

not held violative of heticle 25 upon 8

30.6.86 (p-1075). jt was

Jifferent view of classificalion.
Nobody would, however, dispute Lhat Lhe pﬂnsiqnqrs poth gast
and present are aqually exposed Lo the vagaries of cont Lnuously

rising prices, the faliing value of the Taka conanguent npot
jnflationary inputs and socio-econunic Jastien demands  Lthat
porally it 1= desirable to treat {hom al. par at. leaszt fof the
purpose of calcniation of pensicn on the basis of nmolumculsuhlch
Lhey were pach receivind jmmediately pefore yetirement . But Lhe
jmpugned memo does uot saY 8¢ For Lhe Conrt tn @y 30 would
(N lmgiﬁlitlon Dy anlarqging the sireunference of

legally ameount
n and converting @

moral o) igation inte o iegal

Lhe obligatic
cbiigation. Fhere is A Jistinction bLetweeh Law and morality and
there are limits which separate morals from leqgislation. Bentham

eqizlaticon, Cchapter 411, pane 60 said :

the art of directing the
tn produce the

in his theory of L
general is

in  such @&  way as
Legisiation ought to

+ altheough these

nMorality in
actions of mel
grzarest possible

have preciz2ly the zame

sun of geoud.
ob-ject. Bu

or rather sclences, have the same end, they

two arts,
plLl actions, whether public

differ qreatly in extent.
or private, fall under the Jurxsdxctio

is a guide whicn leads the individual, as lt

the hand through all Lhe details of his 1ife, all
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relations with his fellows. Legislation cannot do
this; and, if it could, it ought not to exercise a
continual interference and dictation over the cenduct
of men. Morality commands each individual to do all
that is advantagecus to tle community, hLis  own
personal advantage included., But there are many acts
useful to the community which legislation ought not to
command. there are also many injurious actionsz which
it ought not to forkid, although morality dces so. In
a word legislation has the same centre with morals,

s . v Al
but it has not the same circumference.

B ; : thie
The learned Additicnal Attorney General argued that the

direction given by the High Court Division to make the impugned
. s e e S =3 te,.
memo applicable to all Lhe pensioners irrespective of their dates

i j heclass
of retirement amounts to legislation because it enlarges th 3

i ; ‘ i is a
of pensioners to whom Lhe Dbenefit is extended which ]

legislative function.

He also submitted that it is for the Govt. Lo decide having

regard to its resources and censtrainkts as to how much can be
afforded to the already retired pensicners while enhancing thepay
scale for the serving employees and benefit for the prospective
pensioners keeping in view the socio-economic Justice principle.

He pointed out that by IMemos dated 7.9.85 and 21.7.86 Lhe Govt.
increased the rate of pension for tlhe pensioners who retired
before 1.6.1985 by 10% over the then existing net pension andmade
them effective from 1.6.1985 and 1.7.1986 respectivelx. lie also
submitted that the money required to meet Lhe expenditure for
bayment of pensicn to retired Govt. servants is granted by

Parliament by enacting necessary Appropriation Act.The direction
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given by the High Ceurt Division for recomputing pension ficm
1.6.65 [or an indefinite number of perscus without consideringthe
financial involvement of the Govt., le submitted, was stupefying

both for the

such an uncharted burden without examining the relevant facts as

(9]
0
0
-
3
-
€
o
|
jav
<
W

to Ludgetary allecaticons and the enhance:] 1esours«

requited for implementing the direction beginning frcm 1.6.1985.

We think the questions raized by the learned Additional Attorney

General are of substance. Since we have already taken the view

that for the reasens lhe impugned lHemo does not offend Lhe

equality clauze as found by the MHigh Courft Division, it 1S not

necessary to dilate [urther on Lhe said guestions. The judgment

of the High Court Division under appeoal, therefore, cannobt he

suatained.

in the result, =ivil appeal Hn.350 of 1993 is allowed and

civil appeal H2.71 of 1603 js dismissed. Both without cost. CELA

is obherwise time-bharred 1s dizmissed.

No.244 of 1921} which

Jg.

The 29th May, 1997.
[iuva/ B




