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IN THE SUPREME COURT OF BANGLADESH

HIGH COURT DIVISION,DHAXA,
( CIVIL APPELLATE JURISDICTION )

Dated the 18th Pebruary,2002. ' i

Present:
Mr.Justice A,B.M.,Khairul Haque.
and
Mr.Justice Khondker Musa Khaled.
Appeal Prom Original Decree No,202 of 1993. :
with l
Appeal From Original Decree No.204 of 1333. :

Appeal From Original Decree No.202 of 1993.

Appeal preferred against the Judgment and decree dated 24.5. 1

1993 and 22.6.,1993 respectively passed by Subordinate Judge and

—
Commercial Court-11,Dhaka in Money Suit No. 108 of 1990.
And in the matter of: 1
e Pk Limitel o s s e B R .Appellant.
-Versus—
Resgpondent. =

o.--o-ooloto

Habib Bank Limited,e o « -

Appeel From Original Decree No.204 of 1993.

Appeal preferred against the Judgment and decree dated 31.5.93

assed bySubordinate Judge, and Commercial
7

and 5.8.93 respectively P

Court— I,Dhaka in Title Sult No.56 of 1987.

Apd in the matter of:
National Bank TAMAE O 1o (simnbiist st e ne molnt . . Appellant.
-Versus-

Respondents.

Mr.Salauddin and others, . . <o =
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Dr.M, Zahir,Senior Advocate with

Mr. M. Hassan, Advocate
Mr.A,B.M,Mizanur Rahman,Advocate,. . « « « « . « FPor the Appellant,
Syed Ishtiaq Ahmed,Senior Advocate with

Syed Refat Ahmed,. . « ¢ o o & «
Ms.Hihad Kabir,Advocates,. . .Por the Respondent.
- (In First Appeal No,202 of 1993)

Dr.M. Zahir,Senior Advocate with

Mr.M, Hassan
Mr.A.B.M.Mizanur Rahman,Advocates,. . . « . .For the Appellant.

Dr,Rafiqur Bahmau,Senior Advocate with

Mr.Sirajur Rahman,

Mr.Emad Uddin Chowdhury ,Advocates,. . . .Yor the Respondent No.l

Mr, Manzur-ur-Rahim, Senior Advocate with

Mr.H.M.Mushfiqur Rahman,

Mrs.Afreen Mohiuddin,Advocates,. . « « Por the Respondent No.3

NO one appear; o« « o s o o o o * ¢ Por the Respondent Nos,2,4-6.

( In Pirst Appeal No.204 of 1993)

Heard on:The 5th & 19th January, 2002,

the 5th,6th REBXEEFX & 16th Yebruary,2002.

Judgment on : The 18th February,zooz.
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A.B,M.Khairul Haque,J:

&7 The Pirst Appeal No.202 of 1993 and Pirst Appeal No.204 of 139)

are taken up together for hearing because both the appeals arose
from the same transaction although there are two separate judgments

Pirst Appeal No,202 of 1993 arose out of Money Suit No,65 of 1989

filed by Habib Bank Ltd,Deira.Dutai Branch,United Arab Amirat,agai-

nst National Bgnk Ltd,Head Office,Dilkusha Commercial Area,Dbaka,
%)
@ claiming US$ 3.58,577 equivalent to m.1.1&,/312.15 paisa in the Pirst

Commercial Court,Dhaka, thie—suii was—transferred in the Seccnd Comme—
&\

‘sciad Court,Dhaka,This suit was transferred in the Second Commercial

ed as Money Suit No,108 of 1990, This suit was decreed on 24.5.1993,

204 of 1993 arises out of Title Suit No.%6 of 1987,

. |
Court,by order of the District Julge on 10.7.1990 and was re-number- l
Pirst Appeal No, 1

filed by one Mr.Salauddin agaipst National bank Ltd,and others claim

-ing Tk.92,72,400/-.This suit was decreed on 11.5.1993 against

Natiopal Bank Ltd.,defesdant Ko.l,defendant Kos.4,5 aod 6 on contestl

The Natiopal Bank Ltd.filed both the appeals,

The facts leading to the filing of the above poted two suits,

ome by Mr.Md,Salauddin ,the plaintiff ip TITLE Sult Ko.36 of 1907

and the other one filed by Habib Bank Ltd (*HBL' for ghort) are that

Conted..P/4.
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| that on the request of one Md,Sulauvddin (the plaintiff in Title suit

No.56 of 1987) the National Bank Ltd. ,Khulna Branch,Khulna, (NBL®

for short) opened a letter of credit belng No,07.9,86 dated 3rd

March, 1986 for US$ 2,79,500,1n favour of Navegadora Panocenica S,A,

(the defendant no.5 in T.5,No.56 of 1987),1n order to import 6500
metric tons of cement made in Indonesiam on the basis of Indent no, 22
ok 2085~
@ A dated 30.9.1985 issued by Acqua Marine Ltd.(the defendant No.4 in T.

5,No.56 of 1987) on the basis of C & ¥ to Chalna Port,The Bank of
Credit and Commerce Internationsl Overseas Ltd.,leira,Dubai Branch,
(the defendant no.2,4in T,.°,No,56 of 1987) was the advising bank on
the said letter of credit,The letter of credit contains terms and
conditions inter alia,that the bill of lading of the said goods must

/ be issued not later .than 15th March, 1986 and the bill of exchange mms
must be negotiated within 21 days Irom the date of shipment.The
plaintiff of YTitle Sult No.56 of 1987 deposited Tk, 35,00,000/- by mx
way of margin against {;he sald letter of credit on 3.3.1986 in favowr
of National Bank Ltd.Khulna Branch (  Defendant No.1 in both the
sults).In due course,7(seven) bille of lading all dated 13th March,

1986,1n respect of shipment of 6200 metric tons of cement,were Issued

on behalf of the Vessel,M V.Del Santiago,owned by Shuwa Kaisha Ltd,

Conted,.P/5
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{(the defendant no,6 in ?,5,No.56 of .
A e 987),at the port at Padang 1n

’gud.pmsaadﬂm 14t March,1986,the said ship sailed for Chalna Port

with the aforesald cargo of cement from Padang Fort,The seller of the

4 1252 20 Q ramer; ke = :
Kloressaia 6200 M, 1.0 « 'm"JE")ﬂ"“-(.itc’ufkl ranoceniea S.A.,has its &

banking transactions with the Habib Bank Ltd,Deira,Dubai Braach,in
United Arab Amirat,the plaintiff in Money Suit 65 of 1989 in the Rix
Pirst Commercial Court,Dhaka,The said seller preseated all his ship-
Ping documents along with the bill of exchange,for US$ 2,66,600/-
with the said Habib Bank Ltd,Dubai Branch,@ince there was no discre-
pancy in all those documents the Habib Bank Ltd,duly negotiated thosa'
documents presented by the seller and thereafter in accordance with
the terms and conditions of the letter of the credit,sent a telex
message on 18th March,1986,on 1ts New York Branch,for realization of
the bill amount of US$ 2,66,600/- from the accownt of the National
Bank Ltd,Khulna.maintained with American Express International Bank-

ing Vorporation,New York ('AMEX' for short).The Habib Bank,fubai

Branch,also informed the NBL,Khulna Branch,by its telex dated 20.9.
1986 about their such demand of payment from AMEX,New York.In the
meantime, the plaintiff of T.5,No.56 of 1987 came to learn from Acqua
Marine Ltd.on the 20th March,1986,that the vessel M.V.Del Santiage
carrying the cargo of cement for bim in Bangladesh sank oD 18th

March
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18th March, 1986 about 30 miles off Mias Island,as such,he instructed
the National Bank Ltd.Khulna,to stop payment on the concerned bill
of exchange drawn on behalf of the seller.Accordingly,the NBL,Khulna
immediately revoked their authorization in favour of AHEi,for payment
ip favour of the Habib Bank Ltd,New Youk Branch,and they by their
telex dated 28th March,1986,informed the Habib Bank,N.Y.Branch,about
such cancellation of authorization of payment, The Habib Bank, Dubai
Branch, continued to demand their claim on the aforesaid bill of
exchange and also forwarded the original set of all shipping docu—
ments on 19th May,1986 in favour of the NBL,Khulna,They also sent

the duplicate gppies of the documents to them through ordipary air

mail.But the defendant National Bank Ltd,by its Telex dated 20th

August,1986 rejected thelr such claim.

On this dispute,telexes on different dates were exchanged

between the National Bank Ltd.Khulna Branch and the Habib Bapk Ltd,

Dubaikx Branch,but ultimately when the Natlonal Bank Ltd.did not pay

the amouwnt of bill of exchange,the Habib Bank Ltd,filed a sult being

Money Suit No,65 of 1989 against them on 18th March,1989,praying,in-

ter alia,for a decree for vs$ 3,58,577/- equivalent to Tk%}8.15,112.

15 with interest at the rate of 15% per annim till realization, in

the First Commercial Court,Dhaka. e
Conted..P/7
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Meanwhile the importer on whose instance the letter of credit

for importing 6500 metric tons of cement was opened also filed a ==

suit on 19th January, 1987,being Title Suit No.56 of 1987 also in the
aforesald Pirst Commercial Court,Dhaka,against the Natfonal Bank i
Ltd,and others praying for a decree for a declaration that the said
seller,the defendant no.5,1s not entitled to any amount aga!nst the
letter of credit No.,07.9.86 and the defendant no.l 18 not entitled
to debit any account of the plaintiff,in respect of the said letter
of credit and a decree for Tk.35,00 Lacs against the defendant no.l
with interest thereon with effect from 20.3.1986 %11l realization
and in the alternative prayed for a decree for T«.92,72,400/- with

interest thereon till realization.

The Money Suit No.65 of 1989 was duly contested by the defen-

dant National Bank Ltd.by filing a written statement denying all

material allegations and praying for dismissal of the suit,Themain

contention of the defendant ip this suit is that the plaintiff

Habib Bank Ltd,neither paid any money nor negotiated the concerned

;| .apd that
shipping dccuments of the seller Navegadora Panocenica S.A.an

al
{s the reason they sent the original shipping documents to Nation

fur-
Bank Ltd.more than two months latter on the 19th May,ZOOl.The

tion
ther @&x contention of the defendant is that the alleged negona

-
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was not made within the stipwlated period of negotiation on 6th

April,1986,but was antedated and made back dated to match the date

on which the ship was caught in distress on 18th March,1986,as such

they prayed for dismissal of the suit.The learned Judge framed the

following issues:

1% Is the suit maintainable ?

e Is the suit barred by law of limitation ?

3. Is the plaintiff entitled to the decree as prayed for
4, Is the plaintiff entitled to any other relief ?

On behalf of the plaintiff Habib Bank Ltd,Deira,Dubal Branch
its Manager deposed as P,W.l,He stated in his examination-in-chief
that the National Bank Ltd,Khulna Branch,opened an irrevocable X
letter of credit in favour of M/S Navegadora Panocenica S,A.Dubai,
The Letter of credit was for importing 6500 metric tons of cement

for US$ 2,79,500/-.There was no restriction for negotiating the
’

documents under the letter of credit .The last date of shipment was

15th March,1986,the documents were to be negotiated within 21 days.

. d-'
This witpess stated that all the documents were fownd correct.Fin

he
ing no discrepancy in the document they lodged thelr claim with t

h
American Express International Corporation,New York on 18th March,

Conted...P/9
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March, 1986 and claimeq reimbursement Trom them,0n 204p March, 198¢
? . ,

they also requested their New York Branch as 4o whether they receive

~d the said amount, They gent another telex op the same day 4o the

National Bank Ltd,Khulna,informing them that they submitied thetr

9 claim for reimbursement, The Habib Bank Ltd,N.Y, informed them by %

telex that _AMEI refused to pay,

that the cancellation of the L.C.mas

11legal because 1t ng'irreVOcable,that they sent telexes dated 4,6,
1986,12.6.1986, 19, 6, 1936,9.7.1986.17.7.1986,(Ext.11 Series) etc.to
National Bank Ltd,Khulna,in this matter but to no effect.On 25,8,198%
1986,the defendant sent a telex stating that no rayment can be made
can be made as the shipper did not fulfill the conditions wder the
L.CeThis witness further stated that the defendant had no right to
refuse payment because the bank deals with the documents and not
with the goods,that by telex dated 26,8,1986 they informed the
National Bank Ltd, Khulna that they having forwarded all the Aocume-
nts stipulated in the letter of credit they were entitled to the
payment,that the Natlonal Bank Ltd,Khulna,by its telex dated 8,6,
1987 informed the Head Office of the Habib Bank Ltd,that since the
negotiation was antedated,payment was not made, that in fact the

negotiation was not antedated and it was within time as stipulated

sthat all the documents required under the L,C,were dispatched to

Conted...P/10



the defendant,that there was no discrepancy in any of the documents,
that they did never intimate them that they were holding the docume-
nts at the disposal of the rlaintiff,that 41f the issuipg bank refuses
payment under the letter of credit they are either to return the
documents or intimate the beneficiary that they are holding the do-
cuments at tl_m disposal of the negotiating bank within a reascnable
time,that this was the practice of the bank and this was wiform
commercial practice,This witness further stated that the reasonable
time in banking practice was 72 hours after receipt of the docum
ents, *his witness denied that the documents were not negotiated on
18.3.1986 or that the documents were discrepant or that no oppor—
tunity was given to the defendant to see the documents and that the
documents were supposed to be sent on collectionbasis because the X
letter of credit was freely negotlable.le further denied that they

have negotiated the documents malafide or that they were merely

collecting agent of the supplier.

In his cross—examination this witness stated that he is in the

service of the plaintiff since 1976 and he represents Habib Bank,

Dubai,and that all the documents 1n thelr possession were filed

in Cowrt.He further stated that their prayers were for reimbpgsement

Conted...P/11.
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against the letter of credit but he admitted that other than the
Pill of exchange they d1d not f11e any document showing payment to
the supplier,that the bill of exchange is the order by the supplier
on the importer to pay a certain sum of money to a certain person
to cover the value of the &oods exported,that he did not remember
whether in the plaint he stated the fact of payment to the supplier.
He also admitte‘d that they did not submit any document to show actu-
al payment and that by payment he meant bill of exghange,

This witness further stated in his cross —ezamination that all
the documenfs required under the L.C.were sent on 19,5,1986 ‘as asjed’
by thelr Head-Office,This witness admitted in his cross—examination
that both the expiry date and the negotiation date in the letter of
credit were 6th April,1986,The bill of exchange mentioned in tae L.C
was from the beneficiary to the applicami and beneficlary meant
Navegadora and the applicant meant Mr. M, A, Chowdhury.The bill of
exchange (Ext.15(1) was drawn by the beneficlary onthe applicant
to the order of Habib Bank,Fhis witness categorically stal-

and made

ed that by negotiation he meant receiving the documents,scrutinizing

wt to
the same,finding them with conformity with the L.C.pay the amo .

' i1d the
the parties and reimbursement.He could not say how they pa

; imme-
party,that he did not remember the date of payment but 1t was

diately after negotiation,that N - i
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987 they did not know that the ship sank,They asked from AMEX wi th-

out sending the documents but certified that they negotiated the
documents, This witaess identified the envelope cover(Annexure-C)
in which the documents wére sent.He stated that they d‘d not send
the documents in time because they did not get the money in time,
He further denied that he sent the documents after the expiry of the
date with malafide intention,He denied that they did not negotiate %

the documents on 18,3.1986 or on any other date.

On behalf of the defendant one Binoy Xumarl Sikder deposed as
D,W.1.He stated in his examination-in-chief that he tooksx after the
matter relating to foreign exchange and letters of credit of the
Khulna Branch of the defendant bank.He stated that one M.A.Chowdh-
ury applied in writing for opening a letter of credit US$ 2,79,500

to import 6500 metric tons of cement from abroad.On his appli

e




application they opened the letter of credit in favour of Navegod
g ocors

Panocenica S.A.Tt was stipulated in the said letter of credit thas

of exchanuge muat be negotfated within 21 days from the date of ship—
ment.The expiry date of L.C.was 6.4.1986.1t was also stipulated ig
the letter of credit that it was the responsibility of the supplier
to send the cargo to Mongla Port at Bangladesh but the ship was 4n
distress within 30 miles after it sailed from the port at Padang,
Indonesia and latter on he came to learn from the indentor about the
sinking of the ship,At that timethe importer instructed them mot %o
make payments till the ship reaches Bangladesh, There was another
condition in the letter of credit that the beneficiary would furnish
& certificate in respect of sinking or loss of the ship,that they got

the said certificate on 22.5.1986.This witness further stated that
the beneficiary sent those documents on 19.5.1986 and on receipt of
those documents on 22.5.1986 they did not pay any money on the letter
of credit.They informed them that they were not paying the money
because of nom fulfillment of the terms and conditions of the letter
of credit and latter they informed them that they were not bound %o

nt
pay the money on the letter of credit because in delaying to se
Conted..P/14




&

AR 124
UGN

were not fulfilleqa

This witness further stat

ted thgs

Article 45 of the UCP the documents bave t¢ be

expiry date for Presentationw of the documents

before the expiry date for Presentation of the documents, thas tte
were not bouwnd to Pay the plaintife i, &ccordasce wit: the TcE riles
that the Plaintiff did not negotiate the documests 4p clean hagds,
that ?{abib Bank di1d not P&y any money to

the supplier

@s far as they
knew,

The witness in his Cross—-examination siated that
through aware of the transactions in connection wity
credit between the Plaintiff and the defendant,that he $s

Service of the defendant since 1584,that

the certificate of <t

Plier in respect of sending of the goods to Bangladesh in It

ronsibility was not furnished within ihe stipudated pe
letter of creditwas negotiable,that the certificate
sending the goods safely was forwarded to them wiih
documents 62 days latter.The American Express Bank,New York Sranch

was the paying bank of the letter of credit.This witness admitzed

that they sent a telex to the said paying bdank revoking ithe au*.h.i-
rization on being informed by the importer about the sioking of ike

truc s of the i
ship.The authorization was cancelled on the instruction

y the Eabib Bank
pPorter,He further stated that the documents sent bj

4



Bank was discrepant and was also fraudulent,They came to learn abou
about the discrepancy about the documents og 22.5,1986, that they

were not aware of the discrepancy in the 1,C.when the authoriza-

tion was cancelled because they did not receive the documents ti11
then,In reply how the documents were discrepant this witness stated
that the documents were discrepant because those documents were for-
warded to them 62 days after the expiry date of the letter of credit
according to him that was the discrepancy,This witness furiher sta-
ted that they did not return the documents received by them from the ‘
Habib Bank on 22,.5.1986 but informed them that they were holding th;
documents ia their risk,that they by their telex dated 25,8,1986,
10,6,1986,2,7.1987 and other telexes informed them that they were
holding the documents at their disposal,that it was not necessary t

to return the discrepant documents at once but they should be im=-

formed about the fact of the discrepancy,This witness admitted that
if the documents are discrepant it should be returned within a
reasonable time.He denied that it is incorrect that Habib Bank in

collusion with the exporter negotiated the documents by giving

badk date,

The learned julge om comsideration of the evidence om record
found that the documents marked Exts.2,4,5,6 aad 9 filed by the

IR 7 Sl T /a4



by the

rlaintiff in proof ofmegotiation of the concerned letter of
credit were not disproged or denied by the D.W.l.He found that the

documents were sent to the defendant on 19.5.1986 but since there

was no provision in the letter of credit wax as to when the document
=S were to be sent to the defendant,he held that the plea of delay
raised by the defendant 1m sending the documents was not that much
material.He further held that since the payment was refused much
before sending of the documents on some other grounds,the so called
delay can not out do or vitiate the plaintiff's claim for payment,

On the questiom raised by the defendant that the comicerned letter

of credit was on collectiom basis the learned Judge held that they

failed to produce any evidence to prove that the concerned letter
of credit was onk collection basis,The learned Judge further found
that the letter of credit being an irrecoverable one,according to
Article 10 of the UCP,it means a definite undertaking by the issuing

bank to the effect that they would pay without recourse provided the

stipulated documents are presented and the terms and conditions are

complied with and the credit provides for negotiation.He also fouad
that the concerned letter of credlt was opened for negotiation and
the bank gave the necessary undertaking that the terms of the credit

would be honoured on due presentation.In reply to the contention
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th
e learned Judge hela that there wag no such stipulation that the

negotiation can not be made before the documents doss not bear agy
connection with negotiation, On the question of refusal to make ref-

mbursement on the plea of 8inking of the ship the learncd Judge held
that in vieg of Articlg 21 of the UCP the issuing bank 1s not reli-

eved' from its oblisations from making reimbureement and that the

rlaintiff had nothing to do either with the actual transportation

|
or with the safe arrival of the goods to 1ts destination,because |

the bank deals with the documents and not with the goods,On the
contention made on behalf of the defendant that in view of article
46 of UCP the concerned shipping documents ought to hage been pre-
sented to the defendant within the specific date,the learned Judge
held that there 1s no such terms in the letter of credit that the
issuing bank must receive the documents from the negotiated bank

within the specified period.As such,he held that the contention of

delay in sending the documents was fruitlees and further held that
there was no discrepancy 1n:c_k_1.e_ QQ;_gzylonts.On the above noted findings
the learned Judge;ecraed the suit for US$ 3,98,577/- with interest
at the rate of 15% there on.Being aggrieved the defendant filed the

instant appeal. (<ol
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Dr. M, 5
r Zahir,Seniop Advocate,appears with Mr, M, Hassan apg Mr
A.B.M,Golam Mostai’a,.l.dvocates,on behalf of the ap

pellant while My,
Syed Ishtiaq

Ahmed,Senior Advocate,appears with Mr,

and Ms,Nihagd 1“labix'..‘sdvoca.'cetsu,for the respondent 1g P.A.No,202 of
1993,

Dr.M, Zahir,the learneg Advocate appearing on behalf of the
appellant,National Bank Ltd,firstly submits that the documents in-
cluding the bill of exchange according to the terms and conditions
of the letter of crddit ought to have been negotaited within 6th

April,1986,that those documents not having been forwarded to the

National Bank.Ltd,Khulna,within the said period there was no nego-

tiation within the meaning of the terms and conditions of the letter
of credit.As such there was no proper negotiation,Besides,he submits
that the plaintiff Habib Bank Limited Aever made any payment to the
beneficiary- seller on recelpt of the bill of exchange and other
documents without which there cannot be any negotiation in the eye

of law.In this connection,he refers to Sections 46-48 of the Nego-

f
tiable Instrument Act and submits that without physical delivery o
in this
the instruments there cannot be any negotiation and since
ur of the
case therewas no physical delivery of the documents in favo
a

; z...'_-‘_-]'1860r
NationalBank Ltd.,the question of payuunt on W ey, 19
a .

thereatyen

Syed Refat Ahmedg




thereafter in any case,before 22nd Mo 1986, 6598, Dot arise

=r submits that the Habib Bank Ltd,is not even entitled to any pay-

ment even after 22nd May, 1986,because of the day delay in sending

the documents to National Bank Ltd,which is ftself a discrepancy,

besides,he submits,Rule 46 of the Ics Rules 400 requires that the

documents must be sent to the issuing bank for payment before the

explry date as mentloned in the letter of credit,since in this case
the documents were not even posted by the last date of expiry om
6th Apri11,1986,the NBL rightly refused payment.

On the other hand,Mr.Syed Ishtiaq Ahmed,the learned Advocate
appearing on behalf of the plaintiff-respondent,submits that in
accordance with the terms and conditions of the letter of credit,
the bill of leading was issued on 13th March, 1986 and the ship saile
sailed on{4th March, 1986,and since the letter of credit was freely

negotiable by any bank,immediately thereafter oo 15th March, 1986

the plalntiff Habib Bank Limited negotiated the documents from the

seller beneficiary.le submits that immediately thereafter,in accor-
e .

d is
dance with the terms and conditions of the letter of credit an

al trade.
accordance with the practice and customs of the internation
: ,2) asked f
the plaintiff-bank by 1its telex dated 18th March, 1986(Ext )
¥ N.Y.through
for reimbursement of the negotiated amouwnt from the AME

nge of some
its New York Branch of the Habib Bank Ltd.but after exchang

He furthe



J

ZNGNE AL
of Jr' 5 % 7, ) ‘\rbﬂ

o)

ST

some telexes,the AMEX,N.Y.by iis telex dated 28th March, 1986 IExt.g)
informed them that the Natiomal Bank Lid,had already revoked auth-
orization of payment 65 the documents negotiated by the Habib Bank
Ltd,Dubai,.The learned Counsel,after referring to a number of telexes
(Ext.ll-series) submits that the reason given out in the belated
telex of National Bank Ltd,dated 20th August, 1986 (Ext,12),was
absolutely illegal and violative of ICC Rules and international %
trade practise and customs.In this context,the learned Adbocate
firstly submits that the letter of credit being a freely negotiable
one was legally negotiated by the Habibit Bank Ltd., Dubai,and the
Netional Bank Ltd,bad no right or authority to revoke authorization
causing non-payment to them, The learned Advocare refuted the con-
tentions of Dr.M. Zahir that negotiation would only be completed od
handing the documentis to the L.C.issuing bank but strenuously con-
tends thet the question of negotiation is between the seller inz ont
hand and the negotiating bank onthe other and it does not mean hand=

ing over the documents by tpe negotiatiog bank to the L.C.issuing

A -
bank.In this connection,he explaines the meaning of the word'nego

00,as
tion" by referring to Article 10(b)(11) of the 1Cc@ Rules,500,

)
revised in 1993 and submits that although the word 'negotiation

was not defined in ICC Rules 1984 but it was correctly defined in

-
: tation
the revised ICC Rules 500.He submits that the said definile

S
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definitdon should also be equally applicable to any transaction

prior to 1994,As such,he submits that since the Habib Bank Ltd,On 2&
18th March, 1986 negotiated the documents and having completed such
negotaititm for value,they were entitled to reimbursement from the

NBL and the revocation of authorization by the National Bank Ltd.

Khulna,was 1llegal,

We have heard the learned Advocates of both the sides and gome

through the different documents adduced on behalf of both the parties

The facts of this case raise important points in internaticnal .
trade,On the application of one Mr.M. A, Chowdhury,Station Raod,Khulna
,the Khulna,the Khulna Branch,of National Bank Ltd,(NB)) issued =2
letter of credit for Us$ 2,79,500.00,1t was issued on 3rd March, 1986
,to the Bank of Credit amd Commerce International Overseas Ltd.Deira
(*BCCI') 4in short { in favour of Navegadora Panoceanica S.A.POBox
9097 Dubai,The letter of credit stipulated that the gaid amount was
available by negotiation of the beneficiary's draft on the applicant
at sight without recourse to drawer for full involce value covering
the shipment,that the expiry date for negotiation was April 06,1986
that the bill of lading must be dated March 15, 1986, that the bill of
exchange must be pegotiated within 21(twenty one) days from the date

of shipment.In this case,Mr.M.A. Chowdhury was the applicant,tne NED

was the iss__

C“\F




was exhibitea by both
Habid Bank
Ltd,the Plaintiff as Ext,l ang Natiooal Bank Lt4 t
td,the
defendant ag Ext.D ang D-1.This is

X So important g document thgt

we would set out most of 4t

"
Pm(from) National Bank Ltd,Khulna,Bang_ladesh

to bank of credit and commerce Deira,Dubai test

1953 dt March, 1986 fr(for) usd=-279500-with out D11~

kusha br (branch),

°
® Advgse NAVEGAUORA PANOCENICA S A Po Box 9097

Dubaj we opn(opened) irrevocable L/C n0.07-3-86 dt,
March 3,1986 applicant M.A. Chowdhry,Station Road,
Khulna.Bangladesh amt usd 279500,-(US Dollar two
hundred seventy nine thousand five hundred) only oaf

to Chalna expirty for negotiation April 06,1986 avail

—able by negotiation of beneficiary's draft oo appli=-
cadt at sight without recourse to drawer for full
invoice value convering shipment of 6500 m/tons
indonestan origin buffalo head brand ordinary grey

portland cement confirming to bss-12/1978 at the

e e




the rate of USD 43-per m/ton enf of Chalna packed iz

6 ply brown sack paper bag of 50 kg net wet as per

indent no,22/85 dt.30.9.85 of Aquanmarine Limited

Chittagong by following documents(.)

(A) Beneficiary's signed commercial invoice I octu-
plicate cetifying merchandise Indonesiz origia,

(B) Pull set clean shipped on board bill of lading
drawn or endorsed to the order of National Bank
Ltd.,Khulna showing freight prepaid aod marked
notify applicant and us giving full name ard

address.
C) - - - . . - . . . . . . - . - - - - - - - - - -

(D) Bill of lading evidencing shipments from any
Indonesian port to Chalpa by sea Vsls(Vessel),

(D) Bill of lading must be dated not later march 5
15,1986.B1i11 of exchange must be negotiation 5
within 21 days from the date of shipment,

(E) Packing 1ist in duplicate.

(P) Certificate of orgin by supplier acceptable,

partial shipment allowed transshipment probibited

OTHER TERMS:

X) Documents evideneisg shipment must not be dated

e |
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dated eareer than the date of opening of this credit,

X)

X)

X)

x)

x)

X)

x)

Invoice should {ndicate "{mports under wage earue
er scheme" and importers ire No,B-40355 and L/C
authorization Porm No,07905.

Short form 'Bill of lading' not acceptable.

Invoice to indicate indentors name and thelr re-
gistration No,B-21319.

Immdte(immediate) upon shipment,beneficlary shall
inform the name of the vel(Vessel) nd (and) date
af shipment quoting reference of ouwLl/C No,to
Natiopal Bank Ltd.international diwvn(division),
Dhaka over tlx/cable(Tlx No.642791 BJL ho b and
cable pation bank) copy of such cable /tlx mwet—
must be included along with other shiping docu~

mentis,

Supplier will airmail 3 seta of pon-megotiable
documents either direct to xx buyer or/and sell-

ers local agent Aquarmarine Ltd, %8, Agrabad Po Box
748 Chittagong.

Il..'...'..!ﬁ.........'.
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X)

X)

x)
X)

x)

s

Cargo discharging terms:

Pully at openers risk 1000 m/t pwwd friday /holid-

a4y excluded even used and demurrge/dispatch money
a5 per gecon chater party agreement.

(et T
L R A o e i oy S s 08 & o8
.

Shipment to be made thru(through) Vsl(vessel) MVD

Delsantiago,

Beneficiary shall issue certificate to the mffmex ‘
effecrt that in case the vessel disappgars or is
arrested or detained for any reason the benefici-
ary shall take immediate and all actions to
ensure the tracing/r;lease of the vessel at %
their cost and will also ensure safe arrival of
the ship at the port of destination i.e,lhalna -
Bangladesh and such certificate by the beneficiary
should accompany with the docuuents for negotia-

tion.

Conted. ... P/26



Braft must bve marked

"drawn under nationai Bank

1td,
credit 07-9-86 dt.3.3.86"(. )we hercby agree

with drawers,endorsers and bonafide holders of

d 2
raft drawn wder and in complience with the

terms of this credit shall be honoured on due

Presentation,

INSTRUCTION PR(POR)THE NEGOTIATING BANK.

x)

x)

x)

x)

Amt(amount) of draft negotiated should be endor—

sed on the reverse of the credit.

Yr(your) advising and other charges will be on
account of beneficilary,

In reimbursement please draw/claim on our H,0.A/C

with American Express Int'l(Banking Corpn,New
York, U.S.A.

Six copies of invoice to be sent with original
set of doments by registered airmail and two
copies of invoice with duplicate set by subse-

gquent air mail.

Tnis credit 1s subject to uniform customs and
practice for documentary credit 1983 revision

1CC publication no.400,This 1s operative instru-

Mail confirmatlon follows stop.

N

ment No.
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Rgdo/Px Dapt,
(Words in brackets are nupplied),

On 15th March, 1986,the ohip,namely,M.V.Dol Santimgo sailed with
6,200 metric tons of cement from the port at Yadang,Indonesia,towards

the port at Chalpa,Bangladesh,In the mean time on 18th March,1986,as
it appears,only 30(thirty) miles off from the port,the ship was
either on the verge of sanking or was In great distiress,The where-
abouts of the consignment of cement was also not known,These facts
with regard to the goods arenot ,however, rel evant for our purpose
because the bank deals with the documents and not with the goods,It
is stated only to understand the background of the next events,

On the 18th March, 1986, the HBL,sent a telex (Ext.2) to 1ts
rk Branch

Branch at New York claiming reimbursement from the New Yo

.
of the American Express Ipternational Banking Corporation ('AMEX

| for short,)

Cont Gdo . .P/zao
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" Ext.no. 21-:':91(51.
=45430 Habib k em

226656 Habib ur,
Dtd 1813

Habib Bank

New York.

69.54)1 we hav(have) negotiated doc(documents) for usd 2,66,600
-against L.C.No,7-9-86 of National Bank Ltd,Knulne Bangladesh
pls(Please) claim on our behalf USD, 2,66,600.Pm(from) their
head office acctt(account) with AmericanExpréss Iotl Backing
Corporation New Xork ard credit our accti{account) with you
under tested tlx(telex) efmn(confirm) to us our fbp.
97812011

tested usd 266600-dtd 1813

Habib bank Dubal
(words in brackets are supplied)

Prom this telex 1t appears that the HBL.Dubai,negotiated the docu~
ment for US$2,66,600 agalnst the L.C.No,7-9-86 of NBL,Xhulna, The
HBL,N,Y. immediately op the same day got it touch with the New York
Branch ofAMEX by a telex(Ext.3)and claimed reimbursement.‘rhereatter,
there were exchauge of telexes between tne two branches of HBL over
the above issue and ultimately the AMEX,N.Y.by 1%s telex datgd ¥

/
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dated Marck,?28,1986 (Ext,9) informed HBL,N.Y.about cancellation of

authorization f0r reimbursement by them and advised them to contwact
NEL,direct,

The papers on record show that the HEL,Dubai,did not comtact
KEL before June,4,1986,for the rezsons best known to them,Why they

choose to keep silence for the next more than 2(two) months is mot

understood specially when they were so eager to get the reimburse-
ment on 18th March,1946,t111 they were informed about the cancellg~

tion of authorization om 28+th March, 1986, The HBL,Dubai,however,in ta

the meantime sent the concerned documents in original ,by registered

post on 19th May,1986 while the duplicate copy,by ordimary air-mail
(Paragrepb-83~8 of the plaint),as such,there was a delay of about
6(six) weeks in sending the documents to the issuing bank which dif{

nitely violates Art,46 of the ICC no 400.Art 46 reads as follows:

"a, A1l credits must stipulate an expiry date for presen-
tation of documents for payment,acceptance or negotia
tion,

b, Except as provided in Article 48(a),documents must be
presented on or before such expiry date,

Ce

The L.C,4ssued by the NBL,Khulna,the defeniant stipulated

sending of the original set of documents by registered Air mail and

the duplicate set by airmail and that the expiry date as



as 21(twenty one) dayg after the

dage of shipment

«The HEL,the
plaintiff,itself wnderstogg inthe

«The P,%,1 14 his
deposition admits go:

"Both expiry date ang negotiation date 1n

the L.C.are 6t
April /86n

As Such,the last date of Sending

the documentg was £tg
April

»1986 Insteaq, they posted 1t on 19th May

»1986,1n clear vicla~
tion Article 46 of ICC no, 400,

P.W.1 1n nis Cross-examination expladas the reason fg-r such
delay thus:

"We did not send the documents 1in time because we got ne

money in time".

This statement tay be the plain truth but is no explanation for
the delay.

The learned Counsel for the plaintiff also could not offer

any reason or justification for such delay in sending the said &

documentdh to the defendant.He however submits in this respect,

firstly,that there was no limitation of time for sending the

the documents since the plaintiff was not a ccllecting bank but a
negotiating bank.This contentlion of the learned counsel is not
correct, The bank who is holding the documents whether in its axyual

t send the
capacity as a collecting bank or a negotlating bank mus

the concerned o




concerned documents to the L.C.issuing bank within the
stipulated in the

Period gg
L.C.and even 1f the 1.C.14s sllent 4

the period of time, the bank mugt return those document

N respect of

8 within a
reasonable time which W4y be one week to 10(ten) days at thﬁ most

depending on the circumstames,but it cann

ot be more than that peri
reriod ,Besides

ywWithout the sald documents the applicant who 1s the
importe

* will not be able even to release his goods from the port,
One reason,however, s suggested by the learned Coumsel for the
defendant that alle concerned Including the two banks,the pla-
intiff as = well as the defendant,knew very well that the cargo
being lost,nobody had any interest in the documents any more.That
might be the case, mo doubt,bu¥ the bank deals with the documents
and not with the goods.It is however,needless tox point out and
presumed that the L,C,Issuing bank is obliged to reimburse the
negotiating bank immediately on negotiation and in case of the
collecting bank,within the stipulated period,on receipt pf the
documents,
Thel earned Counsel for the plaintiff submits secondly,that

even 1T there was a delay in sending those documents,such delay was

ed to
technical discrepancy and the defendant having fall
a mere te

ble time,they
rajse such objection of discrepancy within a reasona )

o



they are not entitled to rafse such

objection of dlov:rep:m':y 5 Ul

seqne ntly at thex trial, The learnedCounsel Strecuously argues thes
e hat

unless such objection is pot ralsed within 3{

three) days or eveg

within a reasonable I 1
period,u.C.isBujng bank cannot subsequently

raise such objection of discrepancy in the document, however genuline

or serious those may be.ln Support of his contention he refers to
the decision in the case of Bankers Trust Co,Vs,State Bark of India
(1991) 2 Loyd's Report 443 and the case of Hing Yip Hing Fat Co,
Ltd,Vs,The Diewa Bank Ltd,of Honk Kong lligh Court(Photu-stat copy

supplied).

Article 16(c) of the ICC no.40C provides that the issuing &
bank shall have a reasonable time in which to examine the documents
and to determine whether to take up or 2 refuse the documents,
Bankers Trust case considers among others,the reascnable time x
necessary for examining the documents.,It found on the facts of the

sald case that eight working days taken for examining the documents

were exeessive while Hing Yip Hing Pat's case found six workiog

days a reasonable time for such a purpoze {n case of & bank io

Hong Eong,

Article 14(d)(1) of ICC no.500,effective from Januaryl, 1994

: notice
revises the earlisr provision and now provides for giving

o
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) of the IcC

no,
400,the question as to whether a bank can subsequently rely

upon the discrepancy which were not specified in the original

ad=-
) vise of discrepmcies.xaplnn‘J
\

o« at the first instance,analyses the
position in the foilowing manners:

" To say as Mr.Bunting does thatthe bank only has to specify

grounds relied on at the time of rejection is to introduce

an element of unreality and uncertainty.On this basis,a wxxix
bank could rejsct on 3 compbetely spurious grounds,It is then
used and pissibly months after rejection it puts in a defe-

nce admitting that these 3 grounds were spurious and rely-

ing upen a 4th arguable ground.How,in these circumstances,
can it be said that the bank has acted without delay in
stating the discrepancies in respect of which it genuinely
refuses the documents ? The whole purpose of behind Article
:6 seemed to me to be that the bemeficiary should know
precisely what nis position is at the earliest opportunity."

And he held @

discre
k has to "state the
wUnder Artcie 16 the ygsuing ban

; fuges the
the issuing bank re
~pancies in respect of which =



N

refuses the documents.

"Daiwa d1d that °n 14th Septemf)er

1988,
9 They were asked ip March 1989 to confirm the position

which they qig4

<1t ig okly 1n their defence that they we ek

to rely upon the "lndustrig)

point, Thys they d1d not act

in accordance with Article 16(d) and 1 go not see how

when read with Article 16(q),"

The revised IcC 500 makes even all these problems clearer,

ow under Article 14(d)(i),1f the concerned bank decides to ref-

use the documents it must do so within seventh banking day and

under Article 14(d)(11),such notice must state all discrepancies

in réspect of which the bank refuses the documents,

In the insant case,1! appears from the papers on record,thai

oo receipt of the news of cancellation of authorization on 28th

March, 1986, the HBL,Dubai,the plaintiff ,kept gquite for more than

itwo months fro reasons best known to them and sent a telex on 4th

e June,1988 (Ext,11) to NBL,Khulna informing them that US$ 2,66,600

against their L.C.no 07-9-86 had not yet been credited in their

W g

Conted,...P/35



th ‘
eir branch at New York,with a request to check as to when the

the said amount was debited by the AMEX,N,Y,This telex was follow
~ed by a series of feloxes (Ext,11 Series) from the plaintiff
bank but without any response from the defcndant bank.This con-
duct on the purt of the defendant bank is deplorable and is not
expected from a bank in dealing with its documentary c¢redits,On
receipt of the documents on 22nd May,2$8f 1986, they ought to have
informed the plalutiff bank as to whether thoy were going to
accept the documents or not,If they decide not to accept the
documents,they ought to have informed their reasons for such non-
acceptance promptly and immediately and at least within seven
days,They also owned an jmmediate explanation about their cancel-
lation of authorization to AMEX,N.Y.Instead they kept mumb ti11
20th August,1986,for reasons best known to them,But whatever might

be their reasons,their such conduct was deplorable and not expec-

ted 1n international banking community.

The defendant bank sent a telex on 20th August, 1986 (Ext, 12)

almost two months after cancellation of authorization of payment

our of the plaintiff-bank.ln the mean-time
1986,

by the AMEX,N,Y.in fav

they got the documents from the plaintiff-bank on 22p0d May,

In their telex dated 20th Augugt, 1986 (Ext.12),the defendant baok

referred to a telex dated 18.6.1986 sent by the opener of the

e sEl:



of the L.C.in whicn they Communicated non=-compliunce of the L.cC,
terms by the beneficiary of the L,C.and the reason of BOO=reimbure

sement of the claims ip Tavour of the plaintirr bank,ln the sald

telex(b‘xt.12),the defendant bank while acknowledging, receipt of the
undertaking furnished by the beneficiary,raiued objection as to gy
thelir failure to bring the ship physically 4o the port of destipa~
tion.According to them the terms and conCitions of the LeCo i‘equired
that the beneficiar,y would ensure actual safe arrival of the ship
and mere furnishing of the certificate to that affect would not do,

But a bank deals with the documents and not with the goods,an such,

this & is no discrepancy at all and this plea raised by the defen-
da.nt-bank,as an excuse for refusing reimbursement wag not only

i1llegal but preposterous,Besides,in the said telex,some kind of

reason was given,as to why they termed them as a collecting bank

and an agent of the beneficiary,The defendant bank semt another

telex on 25th Agzm August, 1986, (Ext.A) repeating the same worthless
éxcuses, The plaintiff-bank,however, reiterated its claim by their
another telex dated 5th Octoter, 1986 (Ext.13).

However,in reply to another telex issued by the plaintiff

Conted..,.P/37
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Plaintiff bank on 17th May, 1947, the defendant ~bank by its telex

dated 8th June,1987 (Ext, 14) raiced objection forthe first time

to the effect that the bDegotiation of the documents om 18th March

»® 1986, as alleged by the plaintiff-bank,was actually done much,
later,beyond the p period of the date of expiry of the date of
negotiation on 6th April,1986,giving a back dated on 14, 3, 1946,
This is a serious allegation no doubt but the reasons for such
allegation was not put forward bythe defendant-bank save and that
the documents were posted on 19th May, 1986,

It appears from the above discussion of the evidence on
record that the defendant -bank never raised the plea of digcre—
pancy on the ground of delay in sending the concermed documents
to them long after the expiry date of the L.C,op6th April, 1986,
According to the provisions of the Article 16(d) and Article 16(e
of the revised ICC no.400 and the case law discussed above,the
defendant-bank ought to have raised such objectios withio a
reasonable period which,in any case,cannot be more than ten banke

ing days,The defendant-bank did not even raise such objection in

* their written statement £imd filed on 21,10,1989.0nly their wit=

-




Only their witness in his cross-examination &lven as late AS on

1.2.1993,raised for the first time their objection as to the

delay of sixty two days in sending those documents to them as
2 discrepancy itself in the following manner,

9 7/*7: Discrepancy {Q\ﬁ} K @'3({ 5‘*’73}?67”7;{2"7@
AL2VE

. A
(¢t Expire 9\(3'7:{4 Ly ﬁ,a{ >3 @’ngﬁ? P‘/—Z@}/) VErg i ,\Discrepimcy

Lz/e/&(é (37).6(&1_ Discrepancy &27-7477@@ RTTTH/ P

Although the defendant-bank raised the question of delay
in sending the documents to them on many occasions but this
objection with regard to discrepancy of documents becauce of &m
delay,was never specifically raised any where any time,as such,
would not now of much help.The contention of the learned Counsel
for the respondent that this plece of evidence is in inadmissible
not being raised in any where in the four corner of théir writien
statement,is however,not correct,because the witness so divulged
,in his cross-examination,but not in his examination-in-chief.

In this case,what the parties were expected to do is that

pXainit the plaintiff-bank immediately on negotiation of the

documents ought not obly have sent the telex on 18th March, 1986,

P




claiming reimbursement of the b3 amount from AMEX, K, Y. but

ought to have sent the origina) set of documents to the defe

néant
«~bank 1in :(hulna,on the same day or lmediute)y lhereafter,

-

Le
de fendant-bank on the other hand

»O0ught to have allowed reimbur-

sement as spelt out in the Letter of Credit,If there was any

discrepancy in the documents,the defendant=bank could always re-

claim the reimbursed amount and the plalntiff -bank was obliged

to repay the entire amount with interest from the date of reip—

bursement, This would have been an ideal tramsaction as envisaged

under the provisions of the ICC Rules,But 1t did not happen 4a
that way «
On receipt of the news of the sinking of the ship (at least

that was the initialnews) om 18th March,1986,every thing went

haywire, The plaintiffebank claimed reimbursement atonce but did

bank
not send the documents to the defendant=bauk,The defendani~ba

elled
could not show any discrepancy in the documents but canc

b reason,
authorization to the AMEX,N,Y,presumably for no plausible

f the news
They,of course,consistently alleged that on receipt o

bank on
the loss of the ship and also the cargo,the plaintiff
of

tomer
only in order to help the beneficiary,who is their cus s
: o~



customer,demandee relmbursement o1 thout paking any

rajuent 1o ihe
’
beneficiary,consequently there waz no negotiation,as 2uch,toe &g
demand
of reimbursement by the Plaintiff-bask waz made fraviullent-

1 s 3
¥.This allegation,however,could not be cubstantiated by

o

as
defendant -bank by any evidence save and except ihe fzct of sepd.

Ing the documents more than two months later ae a circumstance to

show that when the plaintiff-vank demanied reirbureenent on 18¢n

March, 1986, there was no document 4n existence,Those documents

were subsequently prepared and antedated,made 1o collusi®e with ihe
beneficlary.This 1s a possibility no doubt,but nothing more,

In this case,the HBL,Dubai,the plaintiff,by 11s telex dated
18th March, 1986,(Ext.2),instructed ite Kew York Branch,tc claim
reimbursement of US$ 2,66,600,00 from AMEZ,N,Y.cn their btebalf as
they had negotiated the document for the said amount agaiosti the

LeoeCen0s7+9.86 0f NBL,Khulna,Bangladesh,Their such claim 35 of

negotiation was thereafter repeated in dozens of subsequent tele-

] i
xes,The plaintiff stated so io its plaint alsoc but no where 1

elaborated as to how they negotiated the documenis,Did the repre-

2 inked
sentatigzes of the plaintiff-bank and the beneficlary only #

z hook
their eyes,kissed each others cheel,noded thelr heads e
7



shook thelr hands or dld shey perform any thing else and/or was

there any other requirements to be performed to complete their

‘negotiation" ?

Under the circumstances,the plaintiff-bank has to show on
evidence that it negotlated the documents from the bemeficlary,
Pirstly,because it itself claimed so since 18th March,1986,secondly
~-ly,negotiation was the basis of its claim as the negotlating
bank,and thirdly,the plaintiff cannot succeed only on the weakness
of the defendant's case,it has toprove 1ts own case on preponder—

ance of evidence.

Necessarily this brings us to £ind out the meaning of the
word 'negotiation'.
In Gutteridge and Magrah,The Law of Bankers' Bankers' Comm—

ercial Credits,T7thed,at page 11,negotiation credit is described

in this manner:

"A'negotiation'credit,tor {nstance,is,strictly
speaking,one which authorizes the bepeficiary %o
drew on the issuing bank or sometime on the buyer
and to negotiate the draft with the intermediary
bank advising the credit or with hisown or some

other bank.,"

A Conted. . P/42



This treatise further explains the position at pages 92-03 io
1

Al
-~

"A negotiation credit is one calling for drafis on
the issuing bank or the buyer and Is ao Invitation
to any bank to act oo 1t,It carriec the iscuer's
promise or engagement that drafts properly drzvc i
accordance with the terms of the credit will be
bonoured”.

Raymond Jack,Documentary Credits,Second Eddition,at paragrapbh 2,

22, deals with the concept of negotiation in the following manner.
wW{th a pnegotiation credit the undertakinoge are
directed tc any bank,or to any bank of a descripticc
stated in the credit,which becomes a bona file
holder of any bill of exchange and the other docum"
ents which are stipulated by the credit,The purpose

of making & credit a2 negotiatico credit is that

enables a bank to negotiate (or buy) the dccumentis

from the bepeficiary and then to present tnem under

the credit and to receive paymeni ip due course,ln

tnis way the beneficiary gets his money immediately

from the negotiating bank, and the oegotiating bank

A
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bank has the undertakings

given by the credit

avallable to 1t, and will present the documents

uder the credit as the party entitled in due

course to rayment"( wderlinings are mine).

The same treatise further explains the position at paragraph 7.5
(1) in this way

"B.Negotiation Banks,

7.5(1)General The term is here used to refer to a
bank which acquires documents In its own right to

be presented by it as a principal under a letter

of credit which is a negotiation credit ., . . .
In short a negotiation credit in this sense is one
where the undertaking given by the credit is addre-

sed to all bona fide holders of the documents,or

to banks generally or to banks of a particular des-
cription,It is open to such parties to negotiate,

that is,to buy,the documents and to present them

under the credit in their own right . . . . ..

A bank which purchases the documents wnder a nego

tiation credit may be called a negotiation bank".

(vnder linings are mine),."
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Prom the above it would appear that negotiation,in the con-

text of documentary credits do not merely menan nodding of heads J

between the bank and the seller who hapnds over his draft and other

documents to them but definitely means something more,something

tangible.In order to complete the negotiation,the concerned bank

mustake the necessary payment against the draft and/or the documente
This incident of payment makes the bank which received the docume-
ts a negotiating bank,without which the said bank would nol be &

negotiating bank but may be a collecting bank to collect the pay-

ment from the issuing bank as an agent of the seller.

This legal position in respect of negotiation was also forma-

C.no 500,Article 10(b)ii reads

11y recognized in the revised I.C.

as follows:
njy, Negotiation means the giving of value for

Draft(s) and/or documents(s) by the bank authorised

to negotiate,Mere examination of the documents with-

out giving of value does not constitute a negotia-

tion."

L}
“hisprovision,however,is not a new 1aw but only @& condifies the

S
existing legal position.

Now let us see how the plaintiff bank i{+self understands and

comprehends by the termx negotiation,The wituess on behalf of the

=7
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of {on

the plaintilf in his cross-examination,explains negotist

thus:

"By negotiation I mean receiving the documents,

. t
scrutinizing the same,finding them with conformity
with the L.C.pay the amount to the party and reimb=
ursement, "

Prom this discussion it would appear that the word'negotis~

tion' clearly envisages the purchase of draft and documents by the

concerned bank,even a promise to pay,at a later date,would not do,

there must a corresponding payment to the beneficlary on recoipt
of the draft and the documents by the concerned bank,to make 1t
a 'negotiating bank,"

Now let us examine the evidence in thio regard.But this is
a surprise to us that the HBL,Dubai,the plalntiff,al though claimed
since 18th March, 1986,to have negotiated the documents,choose oot
produce any evidence of payment to the beneficiary.

The learn2d counsel for the plaintiff-respondent initialdy
contends that there was no such need for the plaintiff-bank to g

prove payment to the beneficiary,that it was in between them and

that the bank might even received the documents from the benefi-

clary without making anypayments but then realizing that such a

A




& Trangg
Ction woul
. Wld make the Plaintiff -bank a mere collecting
-~

bank
»he resieq from his such argume

nte

The 1ea ;
med ¢ s
d Counsel for the pPlaintif{f-respondent firstly

ref
ers to the Bi11 of Exchange (Ext.15(1)
We

a8 a proof for payment.

have
ourselves examined this instrument from the records.It

is a ph =
Photo-stat copy of a typed copy.This Bill was purported to

b
¢ drawn under NEL,credit No.07.9.86 dated 3.3.86 issued for and

on behalf of Navegadora Panocenica S.A.(the seller) upon M,A,

Chowdhury,station Road,Khulna, (the buyer) to Lop xpxXx pay to

the order of HBL,Dubai,(the Plaintiff) an amount of US$ 2,66,600/
Although this bill states that value of the bill was rece-

ived by the seller but the instrument itself (Ext=-15(1) was unsig

-ned.The learned counsel tries to explain that this paper 1is

obviously a photo-stat copy of the original bill which was sent
to the defendant-nank on 29th May,1986.The said original bd1ll was
also produced in the trial court on behalf of the defendant and
was marked as exhibit wxx as Ext.P.When both the exhibite Ext.15
(1) and Ext.P are put together side by side,it becomes all very
apparent that Ext.15(1) is definitely not the photo-stat copy of
the Ext.P.Since all concerned admit the dlstinguishing features
of both the instruments,we refrain from doing so here all over

Conted, .P/37



Over dQaap

as 1t 3«
3CCeptau thae EXt.i5(1) 15 not tne puoctu cupy

Or the ori X
E n e
=281 UBY T EME.FoSince Excoisiy) is a phutu=sist coupy

Of an inst :
ru
MENT wiihout 9Ny Sigynature ang tne wiereabouts of the

uLlO.n
it Sherg utknown, it ;g 1Mauiilssible 1n evidence.Tne learneu

tUursex,howeveL

yPOLNES ouL thac no ubjectlun was reisea in respecec

or EXt.13—(1) in the tria LOur L, But an umissiun Lo ubjeciion in

respect uf an u x 1nadmissible evldence,wou d ne NUtT make it ad-

missible.Reisance in

LS reyora may uye mave ToO Lne JveciSi1o0n 1n

the case o: Mijjer VSeBabu Mauiu vas 43leA.1Ve.Tha lealneu Cuunsel

further contends that chis

pPlece uf paper (mxc.i5(y) miyht be vune

PHOtY =stac copy of their urrice Copy.It. uues nut,huwever,louk that

Wdye.BecCause,un cthat case (he saic orfice-copy-& vuyut to have been

pt OuuLeu beiore uie LOut ¢,

In any event it does not eveu beap wne

endopsement on ics reversec SiCe as wxt,F nas,
Let us see wnat

Wnat the wiwness un vehatr of tne piaincifr-

=Dbenk Siates abuut the saic document(ext. is(i).lhe FeMelylin nls

examinacivn = in-cnier,cia nut mare any attempt Lo prove che Digl

Bxte 150 L) 5pe¢1tica11y dlinougn tnat was ¢ vital piece ot eviuvence

L0 prove paymerni.He onty mencioneu in omnibus manner thuss

"Ext.15~15(/8),There was nou uiscrepaucy 1n any document,™

o
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In has cruaa—examln

o

tion he statea thus:

e .
r‘Xt'}:’(l)’hhe Dlil or exchangels drawn on the

S PRXX E X X4 pg appiicanc py hoVagaGULd,Dlll ot excn=-

enge is drawn by cue benericiary on tne appiicakiss
i 1
made by the crder of Habib Bank,"
Blwacly this ststement in respect of Ext.15(1)is wrong and-incorrect!
|

although stated on ocath DY a person no less thzn the Manager cf the

Dubai branch of HBL,the plaintiff.He was the concerned Manager cf the

¥ \ vy k 3 - ~ o 1 i 3 .
ABL,Dubai,at Lhe relevant time,as Fuch,is expected tc know the
relevsnl documents anc the ins and ouls of the ccncerned transaction

The criginal bill (Ext.F) was admittéddly with the cdefendant bank |

'
since 22nd May,1986.1t is not understood as

to wny instesd of call-

ing for the said original inslrument from the possessicn of the

defencdant-bank the P.,W.l chooses to make a wrong staktement in Court, .

Now let us consider,the Bill of Exchange bearing date March 15

1986(Ext.F).The learned Counsel for the plaintiff-respondent invites

us to hold that Lhis document proves payment by the HBL,Dubai,in

favour of Navegadora Panocenica S.A.Thi: is 2 standard form bill

of ex change for US § 2,66,600/- drawn under NSL credit NO-07-9-86'

to the order of HBL,Dubai,drawn by the seller without recourse to

the draver upon the buyer, The instrument was alsc duly endorsed

]
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endcy g
Clon on the X’GV!‘?!‘SC by ‘h s
the HaL te the ocrder of NEL ,Khuina but
withe
oyt any date.This is a bill
F 1 OoMBE But 1¢ 15 not underateod
how it can % ;
i eviden
€€ a payment in favour of the beneficlary.The endor.
sement on th s
. the zeverqe,made by HHL,Oubai,was mere discharge of the
bill in i ( '
in favour of the NSL,khulna,.1t does not mean payment by the

1rfa
Plaintisf_bangk in favour of 3Ny body.As such, we are unable to

accept the centention of the learned Counsel that the blll (Ext.F)

itself in an evidence of payment,

.
»

Rather,the Stipulated endorsement on the back of the L.C.althe

ough not conclusive on its own,would have gone a long way to prove :

SUCh a payment.The letter of Credit (Ext.l and Ext.D.D.=1) enbodies

@ number of Lerm: and conditicnsy,Under the heading Instructions for

the ® negotiating bank it reads as follows®

"Amt(amount of draft negotiated should be endorsed

on the reverse of the credit ™

But the letter of crecit produced by the plaintif-bank{Ext.1) nor

ah o, ny ¢ S |
those (Ext,D.D-1) produced by the defencant-bank shows any endorsemen
-~

-t on the reverse sice.The learned Counsel for the plaintiff-bank
steenuously argues that this lapse on their part is noc doubt a

: nnot
discrepancy but since it was never raised befcre, it ca now be

raised,

RO S "™ 7 ar

 gme - WO
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2B belg

ing the umouﬁt

—

Buch a sepig

Lhe re qu an
\\

8 nature op 4

00 stuge 1n o

—

;/ .
Podorsement on
P ——— .-
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Pe&l but it Had another vety important

the back o

f {he L.C.show-

e

ldence ahoﬁina

Paymenti.But dow lapse of

he

part of tHe HBL would cdst a serious

doubt aboyt

——————

beling consis

their clatm of

pPayment %o tHe beneficiary

L

which was

bently doubted

by the defend:

tmbank,

So ¢

rywe are unab

lLe to tinq.ény

documentary ¢

vidence show-

' ing payment.let us now con

pider the orall

evidence in 1

his respect.

The Y, W.l 1o his eramination—indchiet did not

state any

thing about payment, he ho:

ver stated tqat the price qf 6200 tons —:

of cement cage to US § 256

6,600/~ for which the bill v

as negotiated

In his cross-

rexamination o

n the questiod

of payment hd

stated as

follows:

"I c

not sayh how|

we paid the

arty,l do not

remember the

date

of payment by

t 1t 1s immedilately after n¢

gotiation,

Navej

vadora our reg

ular clinet,Wd

maintain their account

wi%h

us,We have th

P statement of

account to slow payment,

But Ye have not ad

Auced 1t,"

This witness

is the Manage

r of the HBL,J

ubai,the plain

thé relevant

time,He himse

Lf stated in b

13 ‘cross—exam}

nation that

by negotlatiq

n I mean rece

lving the docqment,acrutiniz

ing the same

finding them

with conformi

ty with L.C.pap the amount fo the party

and raimbursTmeht.'Still,h

p made no end%avour to provi

payment

| s e |

o ke 4

B o ‘l




p&.‘lmen‘t to tH
tion —m-chié

Besides
\.
deposition of

6.5.1992 ang

o
P
b’-h
>
T8 T o O s s s v
= e e orams T

e beneticiary
f.

either 1n the
\

Plaint or io his examina~

\
his deposityo,
-\.

e

b was completef on 17.11, 1990 and %he

the witness én b
e

ehalf of the defendant started on

was closed op

1.2.1993,Durihg 2ll these gericd

Plaintiff bay
-\.

Other documer

X could produfe, the toncern

the
ed bank statement or any

'

It %0 prove pajment t¢ the beneficiary codeiliuting

completion o

negotiation &lthough this

is the very alllegaticno

raised on b

half of the .d@fendant~bank

Hn 1ts writtend

well as in tﬂe deposition &dduced on thehr behalf,

It 1s wd

11 establisheg principle that the plaintiff has &3

to prove its

OWn case on ppeponderance o

f evidence buf this

——

from

discussions

de above it would be too ﬂpparent thet {he plaintiff-

bank althougi fully aware pf the reguir

1 of yment to effect
P i

negotiation,

1id not take apy step to prove s0,as such*they should

also be prep

red for the ihevitable leg

consequence |(for such

lapse on their part.

The learned Counsel fpr the plaintiiff respondent

lastly cont=

ends that the¢ learned Judge in the triall Court found tne negotiatiag

-n to be proved. —

It appegrs,that the lparned Judge

t the first 14staace,acceqa

pted the doc

bments marked

xt.2,4,5,6 arld 9 as proof 4f negotiation

and claiming

reimbursementl We have also

documents. The telexes Ext.

R and Ext.4 w

re from HBL.Dg¢bal to HBL

gone through those daxzmemg

e ARl T T ——



HBL’N' Yo The 1
\

5 was from p
\

to NBL,Rhuind
K

s the telex Ex
.\

elex Ext.3 wa
\

L.N.Y. %o HBL,]
b\

aﬁéiiLﬁég_jg}om Ext.6 was fro

:1:if/ﬁz
DY e

Trom HBL.N, Y| to AMEX,NeY,the telex Ext.

m HBL, Dubai

N.Y,.These

£ 9 was from AMex,N,Y, to HBI
tel exes were '

eXchanged ip Fonnection with the reimburdement claim
\

°f the plainf

11 bank but

had nothing to

~

do with negot|

ation.As a m

matter of fadt although th
e e e

in this regarxd but complet

. learned Judgp framed certqi

n questions i

P1ly over lookefl these all 1Jportant questi

=lons in its

Proper perspe

ttive as to whht constitutes

a negotiatio

=on,whether 1

he ingredient$ or incidents

of negotiation were exta-

blished in i

is case and w]

hether the plafintiff —bank 4

t all comes

within the d

scription of pegotiable bank

Since, t}

e plaintiff-r

pspondent failpd +o prove p

ment to the

beneficiany,1

heir claim of

negotiation of the draft and the docum-

ent to the b

neficiary, the

[r claimof negptiation of tHe draft and
the documentg failed and they are not enttitled to the |decree as
prayed for,Their sult is 1ljable to be djismissed.

Under tHe circumstances,the decree fn the Money Suit No,108 of
1990, in the Qourt of Subordinate Judge,Skcond Commercilal Court, Rixky
Dhaka,is set [aside and the|suit 1s dismipsed.

The Pirgt Appeal No.204 of 1993 aripes out of thel Title Suit

No.56 of 1987.The suit was

decreed on coptest against

the defendant

no,1(NBL,Khullna),defendant

no.4(Aquamaripe Ltd),defen

T no.5(Nave

gadora Panocgnica S,A,)and

defendant no.p(Shuwa Kaiun

Kaisha 1t4d,),

It was declgqred that the (

lefendant no.5

is not entitlpd to get
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N (it wfyary ofdre wfofs fafon afyamg

w togr) fim orems T
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er o
D —————— & thoimcd nm()unt 1
\

rom the plaindifrf in reaspect of the
—— |
R
lettex‘ of cr

e d1t,ana that the defendant jno,1 would nof pay any
amo un
~—~———————__.______1_12_231p°°t °f L.C.Np.07.9.86 datdd 3.3.1986,1n

favour of the

defenc
eleadant nol5 op their bvahker or repreJmtative.Tbe defendant no,l

\d
Was further d4rected to re the

la 1ff the regt df the money

pPaid by him ¢arlier to the defvndant.no.1,after deduction of inter-

_ 83t from the|date of openihg of the, L.C,|till the plaintiff iostruc-

ted the defepdant no.) to ptop paymeat op the L.C.Only the defen-—

L, Khulna) filefl the. appe'al.

dant no,1 (NBI

In this appeal,Dr. M, Zphir, the learnjed Advocate of behalf of th

the appellajt,frankly subpits that the |NBL,Khulna,helld-up the

margin money |of Tk, 35,00 Lhecs ouly because of their agprehension

that in case|the claims of the HBEL,Dubai], is allowed,which according

to them, théy were not entiftled to,they will have to P4y them the

sald entire cklaimed amount| which includes the aforesadd margin

money,as such ,they resistpd the claims pbf the plaintiff, But, the

learned Advgcate candidly|concedes thatf 1f the claimd of the H:BL;

Dubai,is not|allowed, then pf course,the NBL,Khulna,had no right to

the sald margin money.

We have|already held fin P.A.No.202 pf 1993 that 4he HBL,Dubai,

~ is not entitled to the decree in the Monley Suit No.108 of 1990,%
/

based on the |LCN0,07.9,1986 dated 3.3,19B6,as such,thq NBL,Khulna,

the said LC, }ssuing bank,c@n no longer hpld Tk.35,00 Ilacs receivead

A from the plajntiff in Title Suit No.56 of 1987,at the [time of
s

B



o w e SRR

i

SR
SENY )-Ant-.v- e
bty Lol

wlmﬁa

«"‘nl—- g

"‘~§¢‘
e M);c“‘: 1:“

e

crifve e fFamz

ST AT Bt w3t

A3 o1

SHTTTEAT AT BT a3t
cnfine fAfe 3f3az wifi

Sy

of opening d

{ the aforesa]

d letter of ¢

will,apart f

rom every thipg

3z else,will b

unjust enri

part of the

defendant no,]l

«~This is also

conceded to D

Under such d

ircumstances,

he appeal 1is

| {able to be &
/

In the

result,the P.4.No.202 of 19

3 is allowed

Homissed.

Wwhile the

—

P.A.No.204 ¢

f 1993 1s_disi

nissed.

In the

circumstances

fhere shall b

b no order of

of the apped

(18,

Y ——

hosts in any
MR s =T

Send ddwn the lower Qourt records Forthwith.

Haque.

L

n.B.M.Khairul

Khondker Mug

a Khale@ig.

1 agree,

Khondker Musm Khaled,

T. Rahman/3. @

2002.
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