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IN THE SUPREME COURT OF BANGLADESH
APPELLATE RIVISION
|
PRESENT: : '
Mr. Justice A.T.M. Afzal, Chief Justice
Mr. Justice Mustafa Kamal
Mr. Justice Lat L Luy Rahmai ;
M. Justice Mohammad Abdur Koul
M. Justice piwalendu Bikash Roy Choudhury.
c 1997
(From Lthe j udgmant and order dated January g, 1995
passed by the High Court pDivision, Dhaka in Civil
Revision No.2067 of 1992)
N metzhE RehmIn T N T Appellant
1
=Versus= |
ghamsun Nahar Begum & another Respundcnts
;- the Appellant M. Md. Hannan, Senior Advocate,
jnstructed by Mx. Md. Ataul Haque,
Advovqto-on-ﬂecord.
ror Respondent No.1 Mrs. Ra!.ya Bhuiyan, Advocate,
instructed by M. Chowdhury Md.
Zahangir, Advocate-on-Record.
Respondaent Ko, 2 Not :'uprc:::-"nl:«:d. i
Amicus Curiace Mr. Ale. Bhal i, Acting Atroroey 2
General, instructed by Mr. md. ]
3aijadul Hug, Advocate n:-Record.
ror opinion on
islamic Law Moulana Obaidul Haque, Khatib Baitul
Y Mukarram National Mosque. Moulana %
Mohiuddin Khan, Editor of "Monthly
Madina". 1
for the Appellant X :
1. Mx . shamsuddin Ahmed, - For salf
Advocate
2 Mr. M.G. Bhuiyan, = tor self '
Advocate-on-Record 5
g, Mr. M. Nawab Ali -= Fo: nang.,adesh Legal Aid :
AdVOCdC&'Oﬂ’RGCOrd & service Trust (BLAST)
4. Mvi. Md. wahidullah .= Foy Rakeya Begum.hoqsew;te 52
Advouate-on-necoxd \ ) :
i ¢ %
1



1

PRTTELS S3wse (el Nt

421

For the Reapondenr
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F

b

Mr. Md, Fazlul Karim, -

Senior Advocate, instrucred
by Mr. Sharifuddin Chaklader,
hdvocate-on-Record.

Mr. Shafique Ahmed, Advocate

Mr. Alimuzzaman Chowdhury, -

Advocate, instructed by
Mr. M.G. PRhuiyan, Advocate-
on-Record
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‘or the Appellant :

Mr. Nazrul Islam, Advocate, -~
instructed by Mr. Md. Nawab
All, Advocate-on+Record,

Mr. A.B.M. Nurul Islam --
Senior Advocate

& o Sy
M/s. Syed Ishtiag Ahmed,

Dr. Kamal Hossain,

M. Amir-Ul-Islam with

Ms. Tanya Amir, Advocate

(with the leave of the Court)
Dr. M. Zahir, Senior Advocates,
instructed by Mr. Md. tab
Hossain, Advocate-on-Record

Ms. Sigma Huda, Advocate --
(with leave of the Court),
instructed by Mr. Md. Aftab
Hossain, Advocate-on-Record

For Seema Zahur, Advocate
Memler, Bangladesh Jatiya
Mohila Ainiibi Samity.

For Salma Scbhan,
Execytive Director,
Aln O Salish Kendra (ASK)

For Khan Md. Shahid,
Chief Co-ordinator,
on behalf of Madaripur
Legal Aid Associario...

For self and as Secretary
General, Islamic Law
Research Centre & Legal
Aid

For self. i

For |
alMaleka Beyum, Chief
Gender Development Cell

D)Mrs. Rokeya Kabir,
Executive Director
Bangladesh Nari
Progoti Sangstha

c)Dr. Mizanur Rahman,
Professor, Department .
of Law,Dhaka University
“ind
Dr. Abrar, P...fessor
Political Science
Dhaka University.

d)Begum Ivy Rahman,Jatiya
Mohila Sanystha (JMS)

e)Ms. Salma Khan,
Chairperson, The
Committee on the
Elimination of
Discriminacion Against
Women (CEDAW)

For

a)The Coalition Against
Trafficking in W men,
Bangladesh (CATW)
represented by its.
Co-ordinator Shaheen
Akhtar Munir, Advocate

And

Ain-O-tinnayan
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Sangstha, represented
,t\)I its Secretary

rs. Sigma Huda,
Advocate

b) The Coalition of
Environmental NGOs,
represented by its.
Chairman Ms. Khushi
Kabir.

c) BangEladesh Society for
the Enforcement of
Human Rights,
represented by its
Secretary General,
Mrs. Sigma Huda,
Advocate.

d) © Association Of
Development Agencies
in Bangladesh (ADAB)
represented by its
Director, Mr. Shamsul
Huda.

e) Sammilito Nari Samaj
represented by its
member Sultana Aktar
Ruby, Advocate.

f) Ms. Rashida Begum,
Trainer, Nijera Kori.

The 12th, 13th, 14th, 15th, 19th, 20th & 21st July,
23rd August, 20th, 21st October, 1st, 2nd, 3rd and
4th November, 1998.
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2491, For divorced women
* Maintenance (should be provided)
On a reasonable (scale)
'l‘his'is a duty
On the righteous. :

(The Glorious Kur'an - Translation and
commentary by ABDALJ “j YOUSUF ALI)

In this defendant - husband' s appeal by leave, the main
question raised for cons. :ration is whether the High Court
Division's interpretation of and decision following the aforesaid
Ayat "that a person after divorcing his wife is bound to maintain
her on a reasonable scale beyond the period of iddat for an
indefinite period, that is to say, till she loses the status of a
divorcee by remarrying another person.", ls supportable or not both
on mex . as 'well as in the facts and circumstances of the case.

We have had a prolonged hearing of the appeal in éourse of which
we heard the learned Counsel for the pérties, Mr. Abdul Wadud
Bhuiyan,v learned Acting Attorney General (as amicus curiae), two
distinguished Alims and a host of interveners representing
individuals, non-Government women and other legal organizations
and also perused written arguments submitted by them. After
cunsidering everything, I have come tlo the conclusion that the
interpretation and decision given by ULhe High Court Division as °
not supportable both on merit as also in the facts and

abcve are

e reasons but
circumstances of the case. I shall nov proclf.c.d to the re

before that a brief account of the facts of : e cas: .

The plaintiff-respondents filed Family Court SuiF No.60 of

i1 bf Assistant Judge,

1988 in the Family Court and the Court r :

Daudkandi, Comilla on 2.11.1988 for realisation of dower m ney o
a ; o= :

Tk.50,0017 - and for maintenance of each of the plaintiffs, mother

plaintiff-respondent No.1l and the defendant-appgellant

and son. .
money of Tk.50,001/-.

25.3.1985 at a dower

were married on
was born in the wedl?ck on

Plaintiff-respondent No.2, a son,

i intiff-
15.12.198'/. The defendant-appellant (husband) divorced plain

' respondent No.1 (wife) on 10.8.1988,
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The de i 211 i
I defendant-appellant in his written statement e75re"sed
tatement expres

'-.:- ‘Al.llA' rEL =y -
illingness to pay the dower monevy claiming that he had

A% ey paid TK.3 /- 1 i
v paid Tk.30,000/-. He stated that he had 'already sent a

uumber 9! money orders to plaintiff No.l before divorce towards

her maintenance and maintenance cf the minor son So they are no

longer entitled to any more maintenance, as claimed.
Plaintiff No.1 examined 4 P.Ws. 1including herself and the

defendant -appe!l lant examined 3 D.Ws. including himself and both

sides produced a good number of papers and document:
The Family Court by judgment and order dated 30-10-90 decreed

¢or Th.89,000/-, including Tk.3,000/- to plaintiff No.1l

the suit for
as maintenance during the i it period @ Tk.1,000/- per month.

From December 1990 the defendant-petitioner was directed to

pay to plaintitf No.1l Tk.1,000/- per month towards maintenance of

with a further direction to pay the decretal

plaintiff No.2,
to realise (he amount

amount within one mor*h, failing which

through Court.

f:n Family Appeal No.2 of 1991, preterred by the appellant,
Lhie learnzd District Judge, Comilia by judgment and decree dated
20.4.1992 reduced the amount of Tk.1,000/- to Tk.600/- per month
in respect of maintenance of plaintiff No.2 but did not reduce the
oé maintenance of plaintift No.l.

claimed to have been spent by plaintiff
holding that the

amount The learned District
Judge deleted Tk.2,000/~
oFf the birth of plaintiff No.2,

No.1 at the time
or realisation of

urt Ordinance did not provide £
tal amount was reduced from Tk.89,000/-

Family Co i Sden
The total decre 2O

amount .
The defendant-appella

Tk.72,600/-- nt was directed to pay the

decretal amount
he case record by the Family Couit.
revision No.2067

learnqd Pistrict Judge and

reduced to plaintiff "o.l jrithin 30 days of the

receipt of t

The appellant preferyed civil of 1992
Juticiment and decree of t e
40.8.1992 from the

Rulie and'-stay? on

against Lhe
Higi. Court

obtained <

pivision.
At the hearing of the ¢ 4 Division Bernch
cthe defendant -appellanc was uot represented DYy his engaged
: A

jvil vevision before

Advodate.
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The learned Judges of tha High Court Division found in the

impugned judgment that the parcies did not adduce any evidence

upon which the amount of monthly maintenance can be determin.d and

fixed, but the Court was not precluded  [1om Lermining e
; ; o bl

amount . The defendant is a typist in the Ministry of Finance ang

in his deposition and written statement he did not refute rthe
claim of maintenance at the rate of Tk.1,000/- per month for sach

v\
of the plaintiffs. Calling |in aid their personal knowledge the

learned Judges held that each of the plaintifle in entitlod qeet
from the petitioner an amount  of Tk . 1,000/ PeY et | i
maintenance commensurate with. the status  and meranes o t b

defendant, It was therefore held that the lower appellate Court
illegally reduced the amount abruptly without assigning any
reason. '

The learned Judges then SUo motu addressed themselves to a
legal query as to whether plaintiff No.1 (wife) could haves o1 1 imed
maintenance beyond the peridd of iddat. After quoting Sura Bagara
verses 240-242 and from Hedaya, Baillie and vVerses from Sura
Yunus, Sura Qamar, Sura Al Imran and observing that 1like statutes,
the Quran prescribes a literal construction of its verses, rhe
learned Judges referred to the case of Aga Mahomed Jaffer Bindanim
vs. Koolsoom Beebee and others, ILR 25 (Cal) 9 and held that Lhe
dictum of the Privy Council pronounced = hundred years ago in 1auy
AD that it would be wrong for the Court to attempt to put their
own counstruction on the Qu;'an in opposition to the -xpress

grulings of commentators of great antiquity and high authoricy

cannot be followed on three grounds, first, the learned Judges of
the Privy Council were non-muslims, secondly, the interpretation
is in conflict with Article 8(1A) of the Constitution of
: Bangladesh.which indicates that Quranic injunctions shall lave re
| .be foliowed strictly and without any deviation and thirdly, the
dictum is in derogation of Sura Bagara Verse 121. Relying on
observacfons from the case og Most. Rashida Begqum vs, Shahan Din
and others, PLD 1960 (Lahore) ' 1142, the learned Judges agreed with
the view that if the interpretation of the Holy Quran by the

commentators who lived thirteen or twelve hundred yedrs ago is

\

——————"

Cav e



considered as the last word on

Sub ) mct thon by Wl Lo
society will be shut up in an |ron Cade il Nl d||mwﬂd.‘ v lop
Along with the time The Tearmes) Ao T A 20T i
conclusion that a Civil Court hag ol PO b o L T bow Ghe
law as . in the Holy OQuran disreqgarding any other law mLrary
therete even thouqgh Ladd dowl Wy e wsosl e JULE g wl

commentators of great antiquity and high author vty aned el lowed

for a considerable period, Theveal Cav v Tearnead  ducdgus
considered the literal meaning of the Fivgt Fart of Vet 241 of
Sura Baqgara and finally held that . e son b te dbbveae g i g
wife is bound to maintain her on o veanonabile el Looyomd Lhe
period of iddat for an indefinite period till uhe loses bl ghatug
of a divorcee by rve-marrying anot )y e ficn

The learned Judges by the impugned fudgment dated boJanuary,
1995 restored the judgment and decree of e Fanily Dot with the
modification that plaintiff Nos. ) and 2 ahobd Gt fhadit ot oy 1t
the rate of Tk.1,000/- each per month Lvom e -lvl";r)‘llll Lill
plaintiff No.1 and plaintiff No.2 respectively ' vemarries 'or
attains majority.

Mr. Md. Hannan, learned Counsel for the appellant, raised
several points seeking leave to appeal from Uhe ampugned judgment
and leave was granted to consider his submissions oe Lod oo

(1) that as long as a suo motu judicial exerdite s per
incuriam (perhaps the learned Counsel wmeant 'incidental') and does
not affect either party to a suilt adversely, the delendant can
ﬁave no legitimate grievance against such exereise, but if the suo
motu exercise is beyond the frams @F e sl A i eeagiion

after the exercise saddles the defendant with an adden dinbility

Lhe sull , by akercise

which even the plaintiffs did not claim in

is without jurisdiction and assumes the  alsvactesr of cindicial
eXCess .

(2) that the learned Judges of the High Court Division have

(I S 1 St Tt T RO T T N S e PR T A A RO

d ot e ptye and okt

the defandant ar an adder cost and Liablriiy G T
> A | - Ak,

(3) that the SuUO MOLU =AGYC1SE WAS all Che more ubacveptabile,
it was done behind the back ot the appellant, wilhout qiving
as 1 -
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him i ]
a notice of the learned Judges' intenti
itention to indulge in an

L is kir “ i 4 = (= < -
exer se ’ ear
Cl of tl i1na SO nat he could r fu e he 1 arned JJdgeS

perscnal views.
(4) th
at the learned Judges have e/pressed their
resse © views

without lHVlClng exp8rt opinion of lawyers and jurists ot Isl 1
amic

JUrispru !
P dence and without hearlng the views of others who may hav
ave

views contrary to the learned Judges

(S) that e 1'e I intenance r th rn
th v ws O ma a exp essed by e lea ed
Ju ge Y M m w 2v
d S are Wholl erronecus, contrary to lusli La and d oid of

any reasoning and authority and
th

at the reversal of the lower appellate Court's decree
nor on any

(6)
based neither on any evidence

on maintenance is
of the learned Judges

reasoning but on the personal knowledge

which i i
can never be imported into a contentious suit and which is

contrary to all judicial norms.
From the above it is clear that the aforesaid (main) decision

of the High Court Division has been subjected td'a two-fold attack

— first, the decision is bad because it offends the principles of
general or secular law and secondly, it is bad because it offends
and is contrary to the personal law of the defendant i.e., Muslim

iss— iniany

The interpretation given of Ayat 241
ongly been made the basis of the

untenable and it has wr
ich was bound to be wrong. I shall take up the second

Law. (Sura II)
case,
decision wh
attack first for consideration.
n with a statement
is assumed by the

line of
It will be appropriate to begi of law,
f contradiction and which

t Division themselves, that under

any fear ©

Judges of the High Cour
Law a divorced

e husband only during the per
provision from Hedaya
3, p.45) and Digest
the

without
entitled to

iod of

learned
wife 1s

the traditionql Muslim

enance from her erstwhil

maint
arned Judges noticed this

her iddat. The le

by Charles Hamilton (Book 1V,
Law (compiled and transl
i1 B E Baillie
Any text-book ©
mulla, Principles of

Chapter XV, Sec.
acted from authorities in

(Part Second, Book II,

of Mohammadan
n Mahomedan

original Arabic) by ~Ne
I Section sixth Pp 16
te this propositio
Ed.) para 279

9-170) .

Chapter VI
n vide,

Law will corrobora

Mahomedan Law (Fourceench

e P Sy
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Dr. Paras Dewan in hig Muslim

Law 1p Modern India, 1982 Ed.
P.130 says :

When a marriage is dissolved by divorce the wife 1s enticled
to maintenance during the Period of iddar Oh Che wxpiration
of :the period of iddac, the: wife is nor entitled to any
mazrcenance under any circumstances. Muslim Law does not

recegnise any obllgatlon on the part of a man

whom he had divorced.

L0 maintain a wife

i Indeed this has been the Muslim Law since the days ot Prophet

Muhammad (Allah's Peace be upon him) ang

the respondents and the

interveners supporting them have not been able to show one
1

ins?ance from the early days of Islam till the date of the

xmpugned judgment where the view taken by the learned Ju ges as to

malntenance has been upheld ever by any authority or Court in any

Muslim soc1ety/country at  any time during the last fourteen

hundred Years. The nearest that we have been able to come across

was ‘the decision of the Indian Supreme Court in the Shah Bano

case, AIR 1985 (sC) 945, which, as is well-known, caused 2 great

stir in that country and the result was that the Govt. of India
had } to bring about an enactment called "The Muslim women
(Prclection of Rights on Divorce) Act, 1986" by which prima facie
the said decision was Set at naught. It is to be observed rhat in
the .said case the Indian Supreme Court was considering an
application for maintenance of a divorced Muslim woman filed under
section 125 of the Code of Criminal Procedure, 1974 and
part%cularly the provision in the said Section which reads:

125(&)(3), "If any person neglects or refuses to maintain ,......

3 \ " [ Selel Iim IS mes )
his wife, upnable to maintain herself" (underlined by me) .

In considering the defence taken by the” husband and the
interveners inéluding All India Muslim Personal Law Board on the
basis of aforesaid personal law of the Muslims, the Court
obsetved:

-"We are of the opinion that the application of those

statements of law must be restricted to that class of cases in

which there is no’ possibility of vagrancy or destitution arising

out of the indigence of the divorced wife. We are not concerned
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here with rthe broad and general quastion whether & husband ia
liable teo maintain hig wife, which includen a diveresd wile, in
all clreumatances and at all avante, That 1is not the subjeat
matter of mection 125, "

The Indian Supreme Court then connldered the alorssmic Ayat
241 and 242 of the Sura Bagqara and obuerved ; Thege Ayats leave no
doubt that the Quran imposes an obligation on the Muglim hugband
to make provision for or to provide maintenance to the dlivorced
wife. The contrary argument does leas cthan Justice tro the
teachings of the Quran',

The Shah Bano decision was thus a limited one gived in the

context of section 125 Cr.P.C. and the impugned decision before ug
18 a general one and i ig agraeed by all the, partics Lhat peeide

unique.

The question before us is  whether by putting the

interpretation on Ayat 241 (Sura Bagara) in the manner done by the

learned Judges, the traditional Muslim Law as to maintenance of a

divorced wife prevalent for centuries was lawfully and

legitimately knocked down. During the hearing of the appeal
several Tafsirs of the Holy Qur'an by renowned and Ffamous
commentators have been placed before us by the learned Advocates.
Mrs. Rabeya Bhuiyan, learned Counsel, who  suppor .« the

Cauge with Shuid e

plaintiff's case o comnendabyles zesol et ed T
the Holy Quran by Ibn Katheer

and Tafsere

commentary on

on Al Quran (11:241)
Translated by Danial Latifi)

(d 1373 AC Damas Cus)

4th Volume, (published by

Tabare Sharif, Allama Abu Jafar Tabari
the Tafsirs Lhere is

Istamic Foundation in 1993). In none of

support for the view taken by the learned Judges as to maintenance

till remarriage.
On behalf of the Interveners supporting the respondents some

translation of Ayat No.241 by some Authors and opinions by some

Vi i ord
authorities have been referred to where the meaning of the w
(T AVE IE ad to the
Mataa has been given as maintenance. rhey have referred Lo

i Shaikul
translation of Mohammad Asad and the Urdu translation by Sh

i i No. 241
Hind Allama Mahmood Hassan Deobandi. In his note to Ayét
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Muhammad Asad says : "This obviously relates to women who are
divorced without any legal fault on their part. The amount of alimon)}-
payable unless and until they remarry- has been left unspecified since it
must depend on the husband's financial circumstances - on the social

consideration of the time".
Shaikul Hind in his Urdu translation qualified maintenance "as per
provisions of law".

Baidavi in his commentary on the Holy Quran observes :
"Maintenance is made obligatory so as to remove despair and grief caused

to the woman by separation as a result of divorce. The quantum is to be

"

determined by the Government authority".

Imam Qurtubi in his commentary observes that "payment of

maintenance is ordered for the reason that disrespect Has been shown
against marital contract”.

We shall notice that the interpretation of the particular Ayat 241 is

difficult and hazardous because of the meanings attributed to the various
b, -~

words used therein; for example, the all- important word éL:.o -Mataa has

been understood and interpretated in various senses. Although

ABDAT.LAH YOUSUF ALI originally translated it as 'maintenance’ and
in the Bengali translation by the Islamic Foundation it is said to be ®31
¢o/set (as quoted above) (it is however clearly qualified by saying Zws Q)

there is formidable divergence of opinion over the meaning.
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It has besn brought o our not tee that Lhe translation ef (he
Holy Quy-an by Abdallah Yusul ALl (which was Lelied upon by the
High Court Divigion to tead' ‘maintennce’ for the word Mataa in

Ayat 241) has been revised and Corrected by the Presidency of

Islamic Researches, IFTA, call and guidance, under a Royal decree
issued by ,the Custodian of the ‘I'wo Holy Mosquaes, From the
preface of the saild revised translation of the Holy Qur-an it will

appear how much care and palng have been taken in revising and

correcting the work of Abdallah Yusuf Al{. In this revised Book
the meaning of the word Mataa as oceurring in Ayats Nos.236 and

241 is found to be the same, that ig, "a suitable gifc",

-

Evidently, the High Court Division had not had the benefit of
looking into the revised meaning of Mataa which is different from
the original translation done by Abdallah Yusuf Ali.

In a well-chronicled Article on "Divorced Muslim Women in

India" by Lucy Carrol produced by Mrg. Bhuiyan it has been pointed

out that the usual word for maintenance is Nafaca, This meaning

is to be found in the Fatwai-Alamgiri (Indian Ed., 2nd Volume

p.144) and has been attributed to as such by both the Alims who

appeared before us.

The aforesaid Article reads

A“Readlng the injunction contained in 1II:241 against the

background of these verses, the Hanafi jurists concluded that the

mataa (provision; gift) is only obligatory when the woman has been

divorced before consummation in circumstances where no mahr has

had the marriage been

been set (i.e., in circumstances where._

e —— —
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consummated, she would have been entitled to the proper mahr or
the mahr of her equals). It is, however, "laudable" to give the
divorced woman a "Present” in other cases as well. I.e it is

not contrary to, or prohibited by, Muslim law, even as narrowly

interpreted by the Hanafi jurists, that the husband should make
some "consolatory offering” to his divorced wife The mandatory
mataa or gift due to the woman divorced both before consummation

and before an amount of mahr had been settled, is defined by the

classical Hanafi jurists in terms of three items of clothing, the

fabric of which depends on the economic position of the husband.
The other Sunni Schools and the Shias regard mataa as
something (in addition to her mahr) that the husband is obliged to

provide to his wife in every case of divorce by talagq. The

fourteenth century Shafi jurist, lbn Katheer (as translated and

quoted by Danial Latifi), said of mataa in his commentary on the

Quran:

Said Abdur Rahman bin Zaid bin Aslam:- “When God revealed the Ayat ‘reasonable

provision is due from cthe kindly [11:236],' somesaid, "if 1 wish to be kind ! may

pay ané otherwise not.' Then God revealed this Ayat ‘And for divorcees reasonable

pravisié:n is due from the righteous [II:241]

And because of this Ayat a group of scholars hold mataa

obligatory in all cases whether of divorce by delegation ({talag-i-

tafwid] or of mahr paid or of those divorced before consummation

So held Imam Al Shafi.

or those [divorced] after consummatlon.

God bless him and his.”

¥ gt vy 1
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The Board of Islamic Publications, Delhi in "The Meaning of

the Quran" (Vol. I) translated Ayat 241 thus : Likewise, the
divorced women should also be given something in accordance with
the known fair standard. This is an obligation upon the God-
fearing people.
The interveners (for respondent) have ulﬁxmucely submitted
that whatever meaning be attributed to the word Mataa, i.e.,
d maintenance, reasonable provision, suitable gift or whatever, it
cannot be Aenied that the divorced woman is entitled to something
after divorce which is an obliga&ion cast upon the husband. Mr.
Amirul Islam in particular upon citing some verses from the Holy
Quran pointed out that as the revealation progressed the treatment

3 Mrm‘ e~
to be meted out to divorced woman has been progressively made more

equitable, humane and generous. The concept of Mataa therefore
has an essential element of equity and humanity. Both Mr. Amirul

Islam and Syed Ishtiaqgq Ahmed argued that maintenance for Iddat

period only has lost relevance under the Muslim Family Laws

Ordinance 1961 because divorce does not become effective until

.

expiration of 90 days as provided under section 7(3) thereof.
That Mataa is somethin@ to which a divorced woman is entitled

and which the former husband is under an obligation to pay seems

to follow naturally from the Ayat itself. But the whole gquestion

is whether Mataa can be equated with maintenance as has been done

by the High Court Division.We shall see whatever be the meaning of

o
A

as
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( Mataa it is certainly not maintenance as can be claimed within the meaning of
\/h maintenance under the Family Court Ordinance.
Mr. Md. Hannan, learned Counsel for the appellant, produced the Bengali
version of the Ayat from TAFHIMUL QURAN by Syed Abul Al Maududi
which reads : .

e B (A A i’rwwmmmw:mmmm

ﬁfﬁfﬁmﬁmam%ﬁvmmqw@meﬂmﬁmmm;

Mr. Hannan in course of his submission laid great stress on the word

QD apa- . : . :
b g y2e TFT  and submitted that the High Court Division totally failed 1o
appreciate the meaning of the said word and put a whimsical meaning thereto

The true meaning of the word, he submits, is to be found in the annotation of

verses 1-6 of Sura At- Talag by Hajrat Moulana Mufti Muhammad Shafi (R.A.)

in his Tafsire Ma' areful Quran (translated in Bengali by Moulana Mohiuddin
Khan); the relevant portion reads thus :

aéﬁm:iwwwemzﬁWmmmmquvm
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l h $ ilnp\l < \ ( o 8 2 Sense 1t ive n
in 1l jment iJ
. - £ U“lqu. in [h(_ Lens th i !
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reason whatsoe ver fe
‘ soever for g e 1 .
3 completely lgnoring all the lessons and
learning vof fourtcee ndar : i
2] ourteen hundred years and undertares Lo declure the
law upon the claim chat "a Civil Court has tie jurisdiccion to

follow the law as in the Quran disregarding any other law on the
subject, if contrary thereto even though laid do&n by the earlier
jurists or commentators may be of great antiquity and high

: >
authority and though followed for a considerable period."  And

what is this law in the Quran ? The learned Judges say — As we

find it to mean by giving a literal construction and ordinary

I ‘ S

meaning to its words and phrases in as much the same way as:we

interpret an ordinary statute. This is the entire rationale of

the impugned judgment.

In my opinion, this attitude, saying with respect,is not only

legally wrong but morally despicable and, if I may go further,

The Quran is not a legal draftsman's work who

verge on sacrilege.

i ided by Mr Maxwell's rules of interpretation. The Quran
is gu 5

s revealed by the Creator of all Maxwells and the person to
wa

w}xo'" B .
it was revealed 1s the Mal(well of that Sacred Ook
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The Quran has been revealed in Arabic language and its Author says

- AD a;‘la,, ‘J(l".,f

QJJ-EI_.PLLIJLL..)&LIJJQ_JJ.JL.I
(Sura Yusuf- Ayat-2)

MW,mmm4MMWWMMm.

Though Arabic was the common language of the whole of Arabia, it is

dccepted that the Quran was revealed in the dialect of the Quraish of

Makkah. True it is that the Quran invites everyone to read it and get

guidance and its verses are “easy to understand”. It will be easy to

undcmand for a person who has got command over the Arabic language. It
IS not necessarily so for a person who is reading Quran in a different )
language. For example, the import of the word araa should be understood
in the sense the holy Prophet (Allah's peace be upon him) and his
companions had understood it and not according to later day translations of
the said word which are conflicting. The more important point, however, is
that a verse of the Quran has to be understood not in isolation, and less
with a shallow knowledge of language and certainly not with the
interpretative techniques of man made laws but with the help of, first, the
Prophet's (Allah's peace be upon him) teachings and practices and
subsec=ntly by the enunciations of Islamic jurists and scholars. The -
Hamiltons and Baillies did not give their own interpretations but compiled
and translated b Muslim law from authorities in the original ;

Arabic which came down from the early days of Islam. Therefore, it
will be totally unwise to discard the views of Islamic Jurists and

scholars altogether which held the field for centuries and to rely my e
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upon one's own reading and understanding of a verse of the Quran for

laying downv a law on the basis thereof.

The learned Judges in doing so took inspiration from a verse in Sura
Al Qamar which has been repeated four times in the said Sura and reads

thus

A s A VA a Ao

~ S0 5 Uah S3U G130 G 352 AT,

wefte, Wiy e e wfim fif S ez o,

BT 2T Toiwet oA I @R g

Let us see from one of the Tafsirs what has been said by the
Mufassirs about the said verse. Mufti Muhammad Shafi (R. A) in Tafsire
Maa'reful Quran (transl;ned in Bengali by Moulana Mahiuddin Khan )
says

TSR Bl RYAREN 537 T4 O (@S 7S T A $ AT
wre U 55 @ Jéi]—l HYE I WG T ZAE A, 48 791 @
T SR AW A @ @RS AZS B ZACE | T QTSI AR 8 GlTZe
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In order to invoke the individual's right to interpret Quran
the learned Judges have referred to PLD 196y Lahore 1142 referred

to before. 1In that case the learned Judge not only said that in

understanding the Quran one can derive valuable assistance from

the commentaries written by different learned people of yore, but

also stated particularly about practical aspects which the learned

It reads

Judges of the High Court Division completely missed.

nIjtihad or exercise of judgment 1is a recognised source from

which the laws of Islam are drawn........ Ijtihad by a single:

individual or by a few individuals was considered even by the

Muslim Jurists as dangerous. They, therefore, preferred the

exercise of the judgment by the consensus of opinion of the
majority Qf;the Mujtahids or an agreement of the Muslim Jurists of
|

a particula# age on a guestion of law. It was perhaps correct for

the people Qf that age to confine Ijithad to a few Jurists because
1 .

knowledge ﬁas not imported to other people so freely and so
commonly, b#t at the present time, I think, this duty should be
performed b¢ the representatives of the people because as I have-

aiready‘staied the reading, understanding of the Quran and the

application |of its general principles is not the privilege of one

or two perséns but a right and a duty of all Muslims which should
be exercised by the persons chosen by them for this purpose".

The impugned decision appears to be prima facie 1ill-
I}

considered and ill-conceived as it apparently failed te take into

consideration not only the whole conspectus of Muslim law relating

to marriage and divorce bul even the varions utlier Ayats on

>t -
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divorce occurring in the same Sura Bagara and Sura At Talag an}i
Al Ahjab. The learned Judges held interpreting ‘'mataaoon bil maaroof’ in
Ayat 241 relying on YUSUF ALI that a divorcee is entitled to

maintenance on a reasonable scale till her remarriage. The same phrase

'mataaoon bill maaroof occurs in Ayat 236 which reads:

A _’,),)-,,:.,,‘,_f_,f‘) :_./:)a)_,,..,,,—/,, ’_P:z'f-’ql A '.al"
J‘(C)u*r"—i—ﬂ‘-‘-‘..r’u-v'-] fu;ly,._-.‘JHLA-L__L'J‘(..;LLler&.,JJ:L‘-?\
1% o - "i -~ "—_’( ) R Gy e VA L oz s
,.......a..Jl_(‘ o= U \;J)).I.AJ‘_!,LLL‘—J (G)-a)a._s_.'_;'.dlgu,:,u:.:,‘.;l

The translation thereof by YUSUF ALl is as follows :

There is no blame on you

If ye divorce womeii

Before consummation

Or the fixation of their dower;
But bestow on them

(A suitable gift},

The wealthy .

According to his means,

And the poor

According to his means:--

A gift cf a reasonable amount
T~ due from those

Who wish to do the right thing.

It will be seen that the meaning of 'mataaoon bil maaroof® given here is -

"A gift of a reasonable amount”. How do you then reconcile the two

meanings of the same phrase? If the learned Judges are right in their

intérpretation then there 1s an obvious conflict between the said two Ayats

(Naujubilla hi min Jalik).
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The opening verses of Sura At Talag also relate divarce

and consequent provisions and
: |

|
referred to which reads : (tran

particularly verse no.é may be

slation by YUSUF ALI
6. Let the women live (In Jdéac) in the same
Style as ye live,
According to your means:
Annoy them not, so as
to restrict them,
And if they carry (life 2
In their wombs), then
Spend (your substance) on them
Until they celiver
Their burden; and if
They suckle your (off spring)

give them their recompense:
It is significant that emphasis has been laid on the period

of Iddat and in the opening verse of hie siaid Sura it hau been

ordained (translation from YUSUF ALL)

Prophet when ye

Do divorce women
Divorce them at their
Prescribed periods,
And Count (accurately)

Their prescribed periods

There is a clear direction in respect of a pregnant woman who has

.been divorced and the direction is to bear her expenses till she
has delivered. In the previous verse it has bheen stated rthat in
‘the'case of a pregnant woman her period of Iddat will be till
&eiivery. It is therefore apparent that the malnlenance has been

related to checperiod of Iddat. The interpretation given by rthe

v i — ——

e i W e
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'~

lc. - ‘: . . .
arned Judges is thus apparently in conflict with the aforesaid verse. [ am

sure the learned ‘udges will be the Jast PErsons to suggest that there aré

conflicting provisions in the Quran. Allah Aimighty, All- knowine

proclaims in the Quran:

-
f‘J:,.)—,f

A, sa” -2

TOr et £ gk L";’-!;C”.'r’
(Sura JUMAR - Ayat 28)

Wmammqimhmw,mmmmwm;
(R T w3e=)
From the above.i

it is clear that the interpretation given by the learned

Judges is not and cannot be acceptable because it brings conflict and even
on the general criterion of interpretation as they also would not deny that a
document should be read as a whole, the interpretation of the learned

Judges must be rejected.
Mrs. Rabeya Bhuiyan, learned Counsel for the respondent and some

of the interveners supporting the respondent have referred to some
authorities where the word mataa has been interpreted as
'maintenance’, 'reasonable provision'. They have also quoted from
Professor Tahir Manmood said to be one of the most eminent
scholars of present day fndia which, however, do not support the
meaning of the word mataa as understood by the learned Judges of
the High Court Division. Mrs. Bhuiyan submits that Professor Tahir
Mahmood ir"t his book 'Personal Laws in Islamic Countries', (2nd
Ed. 1995) P. ‘261-262 has given examples of different Muslim

countries. Mataa has been translated into English as ‘consolatory



gite',
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or ‘compensation' or Cindemuily'. Mataer i L buasiically
different from regular maintenance of the divorcee. ;
There is also a reference to this subject in the written

submission of an intervener, Bangladesh lLegal Aid and Services

Trust, filed in the form of a concise statement . (0 peods
That according Lo Professor Tahiir Malwessd (o citesd in the
forthcoming book titled shah Bano and thed Muslim Women Act: a :

ia. being

published by women living under Muslim Law, (ot Grabels, France

and Bombay, India, 1998 at pp. ) a divorced wite is entitled to

. |
receive from her former husband what 1is called mut'a. This !
concept is referred to in the Quran (2:241) and has been rendered

into English as “consolatory gift'.

Extensive reference has been made by thr respondent and the
interveners supporting her to the application of mataa in

different Muslim countries, such as Malayasia, Egypr, Jordan,

Syria, Morocco, Lesbsanion,  Alges fun, - Buweaid o, i, TRy, North

Yemen etc.

v
Lep bree Lonued i 1 he e levant

The common featurs which 1 :

provisions of all these countries is that mataa has been made a
subject of legislation of the respective counLries and invariably :

ns

conditicr namely., where a N

'

it has been subjected to cerctain

divorc : o 1y wirhout a usr ause erc.

e has been made arblt.atl-/. . )

)Ul()"_her nva a (53 ure 1is rhat g raa Wil L L | i d“.ICd as
i ri bl feﬂc T ’ o :

F che
g as a Yecompen O

se for some bl

maintenance but somethin
Yy L - tound to be any
part of the husband. And in no country Ethet s
i £ granting mataa for a 1iferime Ol rill rvemarviage
vision ©
provis g
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the divorcee generally. For example, the Malayasian Law provides

that a woman who has been divorced without just cause would be

paid an amount that is fair and just. i woman who has been
arbitrarily divorced by her husb.and uway v awarded, by way of
mataa, maintenance of one year in Jordan, Lwo years in Egypt and
three years in Syria payable in a lump sum or in instalments
depending on the financial condition of the husband. In Tunisia

and Turkey a married person, huspand or wife, who insists on
divorce against the v.zis'nes of the other spouse and without his or
her fault, can be directed to suitably indemnify the other spouse.
So, the wife also may be liable co pay macaa. I think that is
very fair and highly eguitable.
None of the examples cited supports or is anywhere near toO
the interpretation given in the impugned judgment in any manner.
We are not considering a legislative provision granting mataa as a

recompense but whether the High Court Division was right in

Ayat 241 (Sura TR . Mr. Fazlul Karim‘, learned

’

interpreting

Advocate, althotigh appeared for an intervener supporting the wife

submitted that the maintenance allowed by the High Court Division

£i11 re-marriage was abrupt and without any reason but he supports

the provision of maintenance to a divorcee who is unable to

maintain herself (as in the Indian case of Shah Bano) .

Mrs. Bhuiyan submits that althougi the period of post divorce

maintenance is not definitely agre=d upon by all the authorities

the fact of the existence of a reasonaple provision, mataa, for

womenn who are divorced irrevocably by their husbands 18

indisputable. She submits that cthe decision of the High Court




L0,
Division although, prima facie, too wide {u ‘Hnl;!luhl-, i bable
and reasonable for the majority of women in our country who are
divorced for no fault of their own, who are no longer of
marriageable age and whose economic and aducat tonal  backgrounds
compel them to remain dependent on someons tor aurvival, She
submits that this Hon'ble Court can qualify the impugned decision
and make observation to provide for . fair, just and reasonable
provision for a reasonable period to remove o he desttation or

éxtreme hardship of such women who are not at tault in appropriate

circumstances like the present case.

The line taken by the numerous interveners supporting the

respondent echoes more or less tli atgument of Mrs, HBhuiyan with
r=peated emphasis that it is open to the Court, rather 1t is the
duty of the Court to give innovative interpretation of the

orthodox norms in the light of the changing notions ol justice,

equity and equality particularly when it ihvolves maintenance of

divorced Muslim wives who are obUen 2ict s ol oy divea e,

The question precisely raised in this appeal ig not the right '

of the Court to give interpretation ol Muslim law in the light of

changing conditions and notions but whether the High Court

Division correctly interpreted Ayat 241 (Sura il) and laid down a

correct law setting at naught the .uqge-uid Muslin pursondl law that

a divorced woman is entitled to maintenance from her husband

during the poriod of iddar only. PThes  tonpondent  and  her

: i e Muslim “untries
supporters could only show that o acfterent

oeo£31" s with whiich macaa

legislative provision has been made 15 aveordanc ich whit
: S A vy enartadn
or vecompense has bean providod to cdezeacedd weietn iy £ i

~

R e e
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decision from any authority or

‘.on:that ground dlone as it is violative of the

C;ACut stances even atite the pezx oc 3 ,‘;- B e
X 11 v X 2Y have rMesey,
not bee“ able to EIAOW one

SLAOn wihers

Ayat 241 has been interpreted to

mean Lhat m 38t ¢
provided till remarriage. The High o

honest to admit that it has not cared for

‘he learned Judaes reszd

the words of Ayiat 241 and put a meaning to it according to thied

own wisdom which is unique and first of its kind Yor the reagong
|

stated above I feel no hesitation in rejecting their

:

intex:pretation and in setting aside the resultant decision which

automaticaily falls through.

The concern and anxiet

ies exupressed on bokalf of the
i .
respondent and ler supportei: fo:r i tdigene: ol destitution of

divorced muslim women of
) !
whims and caprices of

our country ot |

their husbands can

m
8]
Q
2
v
o

1

appropr:ite legislati‘on as they hav

4
Muslim countries referred to at 1

'

in India or in other

SUppOYters. But

these laws offer no justification for the impugned decision. Nor

; |
_we are called upon (in the context of the issue

vefore us to
consider how to bring the impugned decision in line with the
present trends of law in other Muslim countries as noticed above.

| The first objection as enumerated in points no. (1) (2) (3} (4)
i ,

of 'the leave order above raised by the appellant against the suo
. ] s
motu decision is, in my opinion, more formidable than the second

‘objection on merit. Indeed the decision is liable to be set aside

- and norms of civil procedurs: g g

L

clementary rules .-



+ would Lot mount any surprise on the defendant
; i

127)
Admittedly the plaintiff wife neither made out any case in

the plaint claiming m;in&enan-c till remarriage nor prayed for any

relief specifically in that behalf. The learned Judges were quite

aware of, it and therefore posed themselves the question - “whether

I
the wife could have claimed maintenance beyond the period of
|

iddat'.

: :
. Order VII r'ule 7 of the Code of Civil Procedure lays down

7. Every plaint shall state specifically the relief
which the 'plaintiff claims either simply or in the
alternative, and it shall not be necessary to ask for

i general or oﬁher relief which may ..'ways be given as
the Court may think just to the same extent as if it
had been asked for. And the same rule shall apply to <
any relief claimed by the defendant in his written

statement. .

The law requires that the relief must be specifically claimed
either simply ¢  in tre alternative. . It is true that general or
other relief which the Court may think just may be granted
although not specificqlly asked for. But the essential conditions
are that the averments in the plaint must justify such relief apd

‘the defendant must get an opportunity to contest such relief. 1In
. A '
|

the name of granting general or other relief the Court can not and

and make him liable

’ i - the plai : ch
for something which does not arise out of the plaint and as su

: This 1 merel an
he had no occasion 4o answer the same. rhis 1is Y

‘extension of the principle of natural justice.
|

In the case of Firm Sriniwas Vs. Mahabir Prasad AIR 1951 (sC)

4 " R > 1 is that
177 the Indian Supreme Court held The rule undoubtedly 0



. was not called upon  or

(28) ‘

the Court cannot grant relief to the Plaintiff on a case £%r which

there was no foundatio#x in the pleadings and which the other side

had an Opportunity to meet" . The same
Court in. a late: case, Om FPrakash Vs. Ram Kumar, AIR 1991 (sC)

409, observed: "A party cannot be granted a relijief which is not

claimed, if the circumstan~:s of the case are such that the

. granting of such relief would result in serious prejudice to the

I
interested party and depirve hi

m of the valuable rights under the

{

statute',

The Pakistan Supreme Court has gone further and refused a

decree to the plaintiff of some additional amount admitted by the
defendant because the plaint was not amended. Construing Order

\IIIl rule 7 and Order II rule 2 of the Code of Civil Procedure it

was laid down in Secretary to Govt. Vi. Abdul Katil, PLD 1978 SC

242:

v
.

By reaciiing these provisions together, they seem’ to
.impose updn ai plaintiff the uncompromisable obligation
to .include in the suit filed by him the whole of his
claim tb which he feels he is cntitled and to that end}
pray for theTspecific relief which he claims either

simply w©or in the alternative, leaving of course the

general or other relief which may always be given to
'

him by the Court. The expression "general or other

relief" has been judicially censtrued to mean the grant

of mesne profits: Raghu Mahton V. Bullak and others AIR
I !

1953« Pat.‘ 289; the award of interest on the sum found

due to the plaintiff Rup Ram V. Harphul AIR 1921 Lah.

i i r the
i25, or a decree for accounts 1in A suit fo

-5 shi Ram
" recovery of money, Sheo Dutt and others V. Pu

. 2 SVRY where a
4iid  others AJR 1947 All 229. Howearl,

] St 3 h
- plaintiff claix“ns a larger reliet than the one to whic

| 1
|



B e ST Ty

e A

29)

he is found entitled he cannot bo granted the same

without' first amending his plaint o Purta Kannaya

Chetti and others AIR 1918 Mad. 998 and Eagal Din and

others V. Milkha Singh AIR 1932 Lal, 193

The High Court Division would have been wil hin dtw rights jf

itl-were content by expressing its own opinion on Uhe law

and Jeave

it at that but it could not foist its opinion on the defendant

making him liable for payment of such maintenance Lo the plaintiff

.which she never claimed and thus the uctendant had no opportunity

to meet such claim. And to that extent the tmpugned decision of
the High Court Divi%ion must be held to have beon made without
jurisdiction. |

B‘efore the HighiCourt Division it is the defendant whe took a

revision against: the judgment and deciee passed by the learned
‘I
District Judge and its jurisdiction was Lo see if there was any
Lo | : i

error of law committed by the Subovdinate Court resulting in an

error id the decision occasioning failure ol justice. This error

‘of law must have to be found within the framework of the suit and

[

not beyond. The learn:d Judges themselves acknowledged that their
suo motu query was' beyond the suit and Lhus it was - a self-

confessed exercise of alting without jurisdiction.

The defendant was admittedly absent at the hearing of the

revision. before the High Court Division. The worst that could
I

happen to him was that the Rule could have been discharged for
& .

default "or on merit and the api:ellate judgment and decree would

have been maintained in that case. But it the learned ‘Judg-es
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entertained some bright and innovative jdeas about scme verses of

the Quran hitherto not known for saddling the defendant with more

| I
liability than 'the plaintiff had claimed aud received, then was it
| enot r2cessary and/or elementary that the defendant ought to have
: : I

been put on notice again ? It was like enhancing the sentence of

an accused in exercise of revisional jurisdiction

] in a criminal

case. Could any itribunal do it without putting him on prior

notice? This is exa?tly what has been done by the High Court

|
Division which, to say the least, was unfortunate.

What is, however, mo - surprising and in fact

shocking was

¥
that the learned Judges thought it appropriate to give a decision

of such a far-reacking effect upsetting the age-old established

and traditional Muslim personal law without hearing anybody, not

to speak of any expert .in Islamic Jurisprudence. It has been

noticed how difficult the subject 1ic, not to speax of the
i i

sensitivity it generates in the Muslim comminity. The'High Court

Division dealt with the matter very ..sually as if it was

disposing of a Lawazima matter without the need of any assistance.

- This was never the practice of a superior Court which ever acted

in such, a lighi-hearted way in a s-rious matter like this nor

should it ever; do it for r_hev sake of, if not anything else, it«
own credibili'vy.

The leaxned Attorney General submitted very strongly against

the 'bavalier manner in which a serious question of law has been

e re
' disposed of by the High Court Division and we cannot agree fo:

. i ; unsel for the respondent and
with his submi‘sszon. The learned Counsel for PORGE

ORI
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.impugr;ed_ judgment and order of the

31)

some of the i
interveners alt'sugh tried Lo

Support the judgment. on

merit but they also hag
no sat1s£accory answe
I to the present

object1ons raised by the

(N

appellant , Mr. Fazlul Karim, learned

Advocate, feeling the difficulty

plaintiff-wife to amend her plaint and

prayed for allowing the

a re-hearing of the suit

' 3 ' H
At this stage, 'the question does not arise.

The learned Judges' interference with the appellate decree

reducing the amount to Tk.600/- per month for the maintenance of

the son was legally bad on principle, for, the plaintiffs never

| . . ¢
complained against the said reduction. The defendant was the
petitioner before the High Court Division. The trial Court
allowed maintenance to both the plaintifts o Tk.1v00/- per month.

The learned District Judge in appeal reduced the amount in the
case of plaintiff no.2 (son) only but maintained that of plaintiff
no.1 (wife). sut tilxe learned Judges of the High Court Division
wrongly observed ‘that the- District Judge vreduced  the amount of
mairit'é'nance to 'I‘~k.6100/- per month "L‘of sach of Lthe opposite

parties". This goes to show further how casually the matter was®

handled | by the High Court Division. The impugned judgment is
| !

liable to be set aside in any case.

5 is @ d the
Fcz!: the reasons stated above, the appeal is allowed and t

High Court Divsion are set

o
aside. There will be ‘no order as to cosli.

ca
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"MUSTAFA KAMAL, J.: wWill

a divorced w

maintenance only upto the periocd of

ddar P “
. ..!,J, oz 457 :

period till she loses the status of re-marry
EeWmAITYiing

2

issue in this

another person, is the central issue in this y SDPREY b easn by

the defendant-appellant, dlong with some o

ther issues.

Plaintiff-respondent No.1 Shamsun Nahar Besus
minor son plai'ntiff-respondem: Nc.2 Shawn Mian f£i1
No.60 of 1988 in the Family Court, Daudkandi, Comilla against the
appellant as defendant stating inter
married plaintiff No.l on 25-3-85 by a-
the amount of dower at Tk.50,001/-. Plaintiff
a garment factory before her marriage at a
Tk.3,000/-. Besides giving golden ornaments, fu
etc. worth Tk.66,000/- by her guardian at the Cis
plaintiff No.l gave the appellant Tk.50,000/- from her
brother's savings for building a house at the appellant's wvillage
home. The appellant constantly pressurised plaintiff No.1 to
extract more money from her and used to ill-treat her. He used to
take away her monthly salary and used to run the household with
her income. In the Kabinnama he falsely inserted a clause statisng
that Tk.2,000/- of the dower money had already been paid. Before

i llant h ] dy married and had
her marriage with him the appellant had alresady

i 1pPY is fact and
two daughters by his first marriage. He suppressed this

intiff No.l conceived

married her by practising deceit. Wnen pla .l

job to please the appellant. Be

/- more from her guarcian

she was forced to leave her

pressed plaintiff No.l to pring Tk.50,000

' ¢ her and keeping -
and when plaintiff No.l refused the appellant bed : o




S

living with his forﬂer wife and children enjoyi

. 10-8-88.

PRI T e

| , 3y

all the Ornamentsg and othey

articleg

Mentioned
Custody drove her oyt from the conjugal

above {p hig

home on 15. ~4-87 during hey
pregnancy Plalntlff No.1 hag pe

en l’Ving at Vxllage Churpara
Up321la Daudkand1 at her father' g

house eéver since,

The appellant
had not bothered Lo inquire about hey welfare gt

any time
thereafter. Plalntlfi No.1 ‘gave birtp to a son, Plaintiff no on
15-12-87 at her father'sf village home. The appellant started
|

ing and utilising
the Plaintiff: 's ifurniture and other articles. The appellant hag
not paid her uower lmoney yet .

The appellant is bound to pay

Tk.20,000/- from April,

1987 uptc November, 1988, ag maintenance

for hefeelf at the rare of Tk.1,000/- Per month angd Tk.12,000/- as
maintenance for her minor son for one Year at the rate of
Tk.l,ObO/- pPer month. on 13-g-gg
feglstered.notlc; from the appellant purportlng to divorce her on

plaintiff No.1 recelved a

| Plaintiff No.1 did Not receive any notice from the Union

Parlshad or Pourashava Chairman constituting an Arbitration Board.

i i t M Sll
]h,e H.Otlce not belng in aCCOI‘danCe wlth sect ion 7 of he u m

Family Laws Ordinance, 1961 is ineffective and illegal. Plaintiff
i - i i he appellant and she
i ti.e legally married wife of ¢t
No.l is still g i -
) X ! e 4 y s
Yetains the status of | his married wife. Thereafter the plainti

' i " di d 10-8-88
prayed for a declaration. tha* the notice of divorce date

A&l Tk.1,48,001/-
‘is illegal and for realisatigon of a total claim for

detailed in the Schedule.

'

Md. Hefzur
In jhis written statement defendant-appellant
I .

! mediation of
Rahﬁan admitted the marriage on 25-3-85 through the

LS intiff No.1,
one M.A. Jalil, husband of the elder sister of pla

'
\ 3
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with; whom the couple star i
ted to live after i
‘ .ter the marriage. The
appellant alleged an illicit relationship between M.A. Jal 1 d
: : Lwe -A. Jalil an
plaintiff No.1l. He gave sordid details of this relationshj in hi
t p 1is

written statement. He alleged that on the 11t May, 1987 plaintiff
¢ Ciff

No.1, M.A. Jaiil e
M Jaiil and his wife took away from the appellant's

subsequently rented house furniture, cash money, ornaments etc

{
worth Tk.38,800/-. The appellant was insulted when he protested

On 15-12-87 plaintiff No.2 was born to plaintiff No.1 and the

appellant admitted that he was the father of the child. The
,appella'nt‘regular;'ly sent money by money order for the maintenance
of both -the plaintiffs. On 1-5-88 the appellant took plaintiff
No.l to a rente:l hous;ra at Mothertek, Dhaka. On 16-6-88 he took the
plaintiffs to Chittagong at his own house. On 1-7-88 plaintiff
No.l filed away from‘ Chittagong with an unknown man and again
started living with M.A. Jalil. When the mischief of plaintiff

No.1l became ‘intolerable to the appellant he divorced her on 10-8-

I 3
88 under seccionI 7 of the Muslim Family Laws Ordinance, 1961 and

served a copy of the notice of divorce to the Administrator of

Dhaka Municipality. The divorce had become effective on the expiry

of 3 months from the potice and from that date the appellant has

- . p - b c
3 “d wile wltl lal“ lff No.1l Ye the

i : enance of
appellant sent money by money order for the maint

|
plaintiff No.l never sexved

plaintiff No.2 and is still doing so.
| i i worth
in a garment factory as a worker, never gave him articles
00/~ Efor
g sked for Tk.50,0
Tk.66,000/- and the appellant never a
inti d to
i i . plaintiff No.l agree
building a house at lh:Ls village home

é had a permanently
; : he appellant
marry him knowing full well that the
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sick wife andg i
that this was the reason for his second
| 5 sec marriage. It
1S not 'true that -
] on, 15-4-87 the appellant drove away plaintiff
i
No.1 after retainin
g her articles in hi
— : $ custody. Plaintiff
No.1
has already reali
2 sed Tk.2,000%- fr T
rom h‘c.x dower money. The
defendant i '
has ialready paid Tk.48,000/- by way of gold

ornaments
and- cash to plaintiffi No.1l towards payment of the remaining dower
money. Plaintiff ‘No.1 is not entitled to any amount of dower or
maintenance any more. 'y

I

5 A : .
Plaintiff Wo.1 examined 4 P.Ws. including herself and the

defendant-a i e A i
I ppellant examined 3 D.ws. including himsell and both

sides; exhibited a number of documents. The Family Court framed 7

issues. The allegatiops and counter-allegations of respondent No.1l
T >n 5.

and Ithe appellant against each other were not adverted to at all

a‘.nd it jyas straightaway found by the Family Court that Lhe divorce
I

"was, admitted by plaintiff No.1 in her deposition and that he
‘ :
appellant also admitted that plaintiff No.2 was his son and was

prepares to pay the remaining dower money of Tk.48,000/-
I

to
plaintiff No.1. As s!uch p;aintiff No.l was entitled to Tk.3,000/-
: as maifxtenance for 3 months dui‘ing the period of iddat at the rate
of Tk.1,000/- !per month. The Family Court found that the appellam:'
sent money to plaintiff No.l by money order for her maintenance
before the divcrce. The Family Court decided that plaintiil No.2
was entivtled to maintenance from December, 1987 at the rate of
T!k.l,OOO/- ‘per month. Plaintiff No.l spent Tk.2,000/- at the time

of the birth of plaintiff No.2 which she was entitled to recover

from the appellant. She w~as also entitled to the balance dower
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money. As such the Family Court decreed i

suit on 30-10-90 for

payment of Tk.89,000/- to the plaintiffs comprising of

i) Maintgnance of plaintiff No.2 for
December, 1987 TKk. 1,000.00

ii) 'Maintenance for 1988 Tk.12,000.00

iii) Maintenance for 11 months of 1990 Tk.11,000.00

; : iv) Maintenance for iddat period of

’ plaintiff No.l A Tk. 3,000.00
1
\: R l

v) Balance dower money Tk.46,000.00

Total Tk.89,000.00

i

i A

From' December, 1990 the appellant was directed to pay to plaintiff

|
| :
No.1 Tk.1,000/- peri month towards maintenance of plaintiff No.2,

i furtl.r directing realisation of decretal amount within one month,
i |
; failing which realisation of the amount through Court.
1 4 . |

: In Family Appe%l No.2 of 1991, preferred by the defendant-
o appellant, the learned District Judge, Comilla by judgment and

decrec dated 20-4-92 reduced the amount of Tk.1,000/- to Tk.600/-
' 1t . d bl "
{1580 : . per month in respect of maintenance of plaintiff No.2 but did not

reduce the amount of maintenance of plaintiff No.l during the

,{' period of iddat. The learned District Judge deleted Tk.2,000/-
I

claimed to have been spent py plaintiff No.l at the time of the_

o & '
I 2 ' lloldlllg that the Fa “lly Courts Ordlnance

i : U : total .
iy 1985 did not provide for realisation of any such amount The

5 6 s The
detretal ‘amount was reduced from Tk .89,000/- Lo Tk.72,600/

. ‘ ‘di the reduced decretalfwﬁ:
défeddan;-apperlant was 'directed to pay

A = & . of the case '
amount to plaintiff No.l within 30 days of the receipt SRl

’

Lecord by the Family Court .
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The plaintiff-respondents did not prefer any revisional

) ; | ;
application but. the defendant-appellant preferred Civil Revigion

. No.2067 of 1992 in 'the High Court Division against the judgment

and decree of the learhed I'' itrict Judge and obtained

4 5 ' | .

. |
stay on 30-8-92. The 'grounds taken were only two,

a Rule and

namely, (i) both

the Courts below illegally yianted maintenance for the child since

: : |
December, 1987 ignoring that the cause of action as stated in the
| e

plaint arose on 23-i0-88 and thus a sum of Tk.6,600/- as past

o I { foan
maintenance for plaintiff No.2 has been decreed illegally and (ii)

the direction of the lower appellate Court to pay the' entire

5

decretal amount |of Tk.72,600/- within 3C days is not equitable.

Reasonablé instalments should have been given.
i At the hearing of the Rule before a .ivision Bench of the

High Court’ Division the learned Advocate for the defendant-

appellant (petitioner therein) did not appear. The learned Judges

of the;High Court Division by their impugned judgment and order
it | X

iy . ' dated 9-1-95 did not advert to the grounds taken by the appellant.

Upon hearing the learned - Advocate for the present respondents

(opposite parties therein), the learned Judges turned to the
|
amount of Tk.600/- per month as maintenance granted to respondent
Gty i
- |
No.2 and found that the parties did not adduce any evidence upon

which the amount of monthly maintenance could be determined and
fixed, haintaining that the Court (i.e., the High Court Division)

was, not. precluded from determining the amount. The defendant-
'.  aPPellaLt is a typist in the Ministry of Finance and in his
depos;tion and written statement he did not refute the claim of
maintengnce‘é;-Tk.lhéoo/- per month for each of the plaintiffs.

W
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i

Calling in aig their personal knowledge

the learned Judges held

that each of the plaintiffe is entitled to

9et from the defendant -
* appellant an amount of Tk.1,000/- Per month g Mmaintenance
commensurate with the}status and means of the de

fendant-appellan;.
It was thereafter held that the lower

appellate Coyre illegally

reduced, the amcunt abrgptly without assigning any reason.

Then the learned Judges of the High Court Division SuUo motu

addressed themselves to-a 1 jal query as to whether plaintiff No.i
could hdve claimed maintenance beyond the period of iddat. Quoting

Surén Al-Bagarah Ayats 240-242, Hedaya, Baillie, sSura Yunus
+(10:47)],. Sura Al-Qamar (54), sSura Al Imran (3:7) and observing

that 1like statutes, the Holy Quran prescribes a literal

construction of its basic and fundamental verses, the learned
| ) 8 i

Judges feferred to the dictum of the Privy Council in the case of

Aga Mohammed Jaffer Bindavim VS. Koolsonm Boebee and others,
i

ILR25(Cal)9, namely, that their Lordéhips “do not care to

specuiate on the mode in which the text quoted from the Koran

which is to be found in Sura II, verse 240 is to be reconciliated
-

‘with tﬁe'iaw as laid down in the Hedaya and by the author of the

passage quoted from Baillie's Imamea. But it would be wrong for

the Court on a poink of this kind to attempt to put their own
construc;ion o% the Koran in‘opposition to the express ruling of
commegtators of suchjgreat antiquity and high authority* and held
that .this dictum‘pronounced a hundred year ago in 1887 cannot 'be
follo&ed on thrﬁe grounds, first, the learned.Judges of the Privy

i 4 o
i rpretation is i
Council were non-Muslims, secondly, the interp

2 \ h and
A tution of Banglades _
conflict with Article 8(1A) of the Constitu
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thirdly, the decision is in derogation of Sura Al-Bagarah Verse
121. Relying on an obseryation from the case of Most. Rachida
Begum vs. Shahas Din and others, PLD13960 (Lahore) 1142, the learned

Judges agreed with the view that if the interpretation of the Holy

I
Quran by the commentators who lived thirteen or twelve hundred ”

years a > is consideﬁed as the last word on the subject then the

{
whole Islamic society will be shut up in an iron cage and not

i |}

allowed to develop along with the time. 'The learned Judges
_the;efoée came to thé conclusion that a Civil Court has the
jurisdiction to foll§w the law as in the Holy Quran disregarding
any other law contrary thereto even though laid down b; the

earlier Jjurists oxr commentators of great antiquity and high
I

authority and followed for a considerable period. Thereafter the
1earpea Judgesiconsidered the literal meaning of the First Part of
Ayat 241 of Sura Al-Bagarah(2) gcproducing word for word the
English translation of the said part of the Ayat from 'The
Dictionar& and fclgssary of the Koran' by John Penrice and
immediately held that a person after divorcirg his wife is bound

to maintain her on a reasonable scale beyond the period of iddat

for an indefinite period till she loses the status of a divorcee

;by re-marxrying another person.

The learned Judées cheréafter restored the judgment and
decree of thé,?amilr Court with':he modification that plaintiff
Nos.l and 2 sgall get maintenance at the rate of Tk.1,000/- each
1 '

per: month from the |defendant-appellant till plaintiff No.1l and

plaintiff No.2 remarries or attains majority respectively.



dpinion of lawyers and jurists of Islamic jurisprudence

qu\

Leave was granted from !''.» said impugned Judgment of

the High

Court Division to consider the submission of Mr. Md. Hannan

learned Counsel for the Eefe_ianc-appellanc. that as long as a suo

motu judicial exercise is per

party to a suit adveérsely, the defendant-appellant

incuriam and does not affect either

can have no

legitimdte grievance against such éxercise, but if the SLUO motu

exercise is beyond the frame of the suit and the decision after

the exercise saddles the defendant-appellant
i

with an  1dded

liability which even the plaintiffs did not claim in the suit, the

exercise is without jurisdiction and assiues the character of

judicial excess. The learned Judges of

the High Court Division

have no authority and jurisdiction to imposs their personal views

on the appellantq at-an added cost and liability to him. ‘The suo

i

motu exercise was all the more unacceptable, as it was done behind

the back of the appellant, without giving him a notice of the

learned Judges' inteJtion Lo 1indulge in an exercise of this kind,

|}
so that he could refute the learned Judges'

personal views. The
il i

i
learned Judges have expressed their views without inviting expert

end
without lhearing the views of uthers who may have views contrary to

the learned Judges.

Seéondly, leave was granted to consider the submission of Mi.

Hannan that the views on maintenance expressed by the learned

| -
Judges are wholly errdneous, contrary to Muslim Law and devoid of

| 3 . .
any reasoning and authoricy.

Lastly, leave was'grant :d to consider the submission of Mr.

Md. Hannan that the reversal of the lower appellate Court's decrce
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H . L&) l. ! :
on maintenance is based neither on any evidence nor on any

reasoning but 'on the personal knowledge of the learned Judges

which can never be hmported into a contentious suit and which is
contrary to all judicial norms.

R B 1
This appeal was heard at two stages. Besides the learned

'Advocates for the appellant and respondents, several interveners

~r¢pres$nt'ring slome non-governmental organisations (NGOs) and

several learned Advocates on their own behalves intervened to
address us on the issue of maintenance, the second ground on which

leavé was granted. We also invited several scholars on Islamic

: i B
jurisprudence and p_xfjpminent Ulemas for our own enlightenment to
give their opinion on only the second point of leave, of whom only
two, Moulana wubaidul | Hug, Khatib of Beitual Mukarram National

Mosque and Moulana! Muhiuddin Khan, BEditor of "Monthly Madina"

appeared and addressed u We also issued a notice upon the

learned Attorney General Go assist us in this appeal. Mr. Abdul

Wad'ud Phuiyan, the then learned Additional Attorney General,

'

ap

peared on behalf of the learned Attorney General and made his

subi'nissions. We heard all of them at length and set down Cthe
appeal for judgment. on the day fixed for judgment, before the

judgment ‘was pronounced, fell on the Court an avalanche of NGOs,

represented by some senior & prominent learned Advocates,
1 .

submitting applications for a re-hearing. We postponed the

delivery of judgment and ‘re-heard the matter. Learned Advocates

for the acores’of intervener-NGOs and some new learned Advocate-

Y (1S j |
interveners were again heard at length. Learned Advecate for the

%
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SRpondeant g g
1‘ . 1 than Qave 4 reply,

The namey
i amen o
haard Q\L')pmar

o all Lhose whom we have
itle- Page of thig Judagmen
l)m Liray |
and the lagt peq
1 Points op whic)
‘N leave

was grant_ed are
\ mat -ern (+] - Q ‘ o {
LL Onfinﬂd L Lh\c P(” r l(‘ Lo Lh(_' ‘alllL d
) are not

in any wa
| maLu‘rs on which any third party-inre y

rvener canp have any manner of

locua atandi o addreqa Us. In facr on tho
: i ‘ | -Nose two grounds we did
not invite " '
any opini‘.on from anyone and dig nNot permit
; any third
party-intervener to intery i
. *rVene eithey althouc ed
; Jh some of the lear
n
Advocateg for some “inte
of the i
: interveners on their own made their

Y | ;
aupmmaiona on  those points as well., we shall leave th
ose

the learned Advocates for the appellant and the responden: o nly

Mr. Md. Hannan, lzarned Advocate for the defendant - -appellant

only reiterated on the first point of leav: what wag stated above

' in the leave granting order whereas Mrs. Rabeya Bhuiyan, learned

Advocate for the respondents, only submitted that the Court has

power ex debitq justiciae to alter the decree in order to do
e |

- ' Jjustice between the ‘parties.'and to give any other relief or

reliefs as the plaintiffs are entitled to, as prayed for in the

plaint.

‘ .
% In the plaint ictself, plaintiff No.l1 did not claim
il

‘ .
* ' _maintenance for  herself from the date of divorce upto remarriage.

.1: She claimed maintenance for herself at the rate of Tk.1,000/- per

month from Aprill, 1987 upto November, 1988, in total Tk.20,000/-.
Feens riod
The month of November, 1988 is the end of the three-month pe

I
after divorce in August, 1988.

Both the Courts below concurrently
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ti.aL snhe was divorced on 10-8-88 notice whereof was

admittedly received by her on 13-8-88 and that she was entitled to
3 mbnth;' maintenance at the rate of Tk.1,000/- per month during
| the period ‘of iddat only. Both the Courts below obviously
understood the law to be that a divorced Muslim woman is entitled
. to mainienance fcr 3 months during the period of iddat only. The
plaintiffrrespondéncs themselves did not raise any contention in

4 i y
the Courls below or in the High Court Diwvision that the period of

maintenance is by law upto the period of remarriage. The learned

T

s

TR

why a suo motu exercise was neceussary in the facts and

; : - Judges of the High Court Division did not give any reason as to
|
' circumstances of this case. A reasonless judgment justifies the

appellant's surﬁissiqn that the learned Judges held some personal

Gak views on maintenance from before and took this revisional case as

J an opborcunity to convert their views into a judge-made law

binding upon the parties to the suit. (and upon future litigants)

without , their knowledge, behind their back and against the
i |

- | .
|t principles of natural justice. With regard to the fact that the
of Islamic

oy learhedl Judges did not invite any eminent jurist

- jurisprudence, we hold that it is not obligatory for them to do

btained that

% ».j - so, but if any‘such;Fssiscance is sought for and o

would enure to éhe benefit of the Court. The Court is not bound by

f 5UCh'°pinion‘bLu such opinion enriches the Court's materials upon
- : |

‘which to draw its own conclusions, whether the Court agrees with

the opinion or not.
s - Tﬁe learned Judges were deciding a family dispute under the

: i ides
Famfly Courts Ordinance, 1985, section 6(4)(g) of WICR TR
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inter alia the relief which the

t_ llat the plal.:t Shall contain
ff Clalmsl An pp 1 tion 1 Q the sajd
plalntl . a ea lies U“der sec (o) 7 f
an the Court. of Distr ict \]udge. he ngh Cou Division
o:dln ce to (o} T rt
15 Oﬁ the Code Of Civ2 l

interferes in revision ungder section

b ; have committed
: Procedure when the lower appellate Court appears to
» cision occasioning

aAy error of law resulting in an error in the de
: : i

In such a case the High Court Divigion may

failure of justice.

make such order .n the case as it thinks fit. The High Court

' I .
Division .did not say in the impugned judgment that the lower

appellate Court committed any error of law on the point of
|
maintenance. If plaintiff No.l did'not claim maintenance till re-

marriage, what error of law the lower appellate Court committed in

granting in full the maintenance for 3 months claimed by plaintiff
8 i

No.1 ? if the pléintiffs erred in law in not making a proper

prayer for maiitenance till re-marriage, it was a case of sending

S the suit back onl remand to the trial Court to .enable the
-plaintiffs tb amend the plaint ;nd to allow the appellant to
subﬁit an addi;ional written statement. Bypassing ‘the plaint and
the judgments of both the Courts below the High Court Division

could not confer a substantive gratuitous relief upon plaintiff
: i

No.l enhancing unilaterally the liability of the appellant without

affording him an opportunity to defend himself against a new case.

1 : +
The new reliefs given are by no means ancillary or consequential

reliefs in thg natuqk of "any other relief or reliefs to which the

*° plaintiffs are entitled to". Those are substantive reliefs based
) on a' new Iinterpretation of law. Giving the plaintiffs a

substantive relief beyond the frame of the suit is beyond the

e L R TP T Y
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S 3 Ry s us Tt

b
g- t xp ses f,ox puzchase ot mllk fox
Ia‘ki!! into accoun e en

“his clothinga and treatment,

R s s

J Tisdiction of the Yevisional cou

= .

XCess defylng all Judicial norms i
ilal Horm ang

Procedure . No 0tice was

Jiven g the ties of ¢ ATt
Judges intention to consider a quege i, ot law suo mogy, Ehe
pParties (even the wife-respcndenc) YWere not heard il the mpmattpy
.and the ju'npugned_ judgmenc ook both the Parties by SULprige The
wife-respondent.'must have taken it a5 3 windfall ang the husband
respondent toé}c it as a polt from the blye. There was pno prayer
for amendment of the Plaint, pot even in this Qours . EE in

. s

revis;;.onal jurisdiction the High court Division rides ¢
over both substantive and Procedural law then - Lttigant docs pot
know what wilil happen to his Case, what course will it take and

what relief will ultimately emerge. T

justice,
as we kncw it. The suo motu exercise in the manner it was done,
bes:i.desI being without jurisdiction was an act ol ezt rems judicial
indislcn t“ion. We - disapprove of thic Lype ol ezercise in no

|
J
uncertain terms.

- On the last point of granting leave, i.e., the amount of
maintenance granted tu the -hild, plaintiff-respondent No.2, the
lower appellate Court found that neither the plaintiff nor Lhe
o

&l i ch is necessary o
(lefel l(i ok of adduced an ev ldence as to how mu 1 5.
¢ Vi L

o 15 il- s old). The
defray the expenses of a child (who is now il-years old

ppellate Court held that the Famlly Court made a quedswozk-
lcwer a

)

g . £ OOOd-';: z g
account Clle eSCalac ing price o the uess
Even takln into

d amoun o 00 - pe mollth seems LO be excessive.
)22 f Tk &7 0/ r
estimate .

the child,

- r
a monthly payment of Tk.600/- fo
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respondent No.2 seems to he
: l

held. The High Court Division by the iy

appropriate, tha )owei appel bate Court

mgned  Judgment, e rved

that t  appellant d|id not repudiate in hisg written

: [
claim of maintenance in the plaint at the rate of Th.1,000/-

'

month  for each of the plaintilf

ptatemesnt the
per
crenpondent g, (nder Lhe
circumstances the lee:\rned Judges called in aid gheir personal

knowlec}ge and held that each of the plaintiffr ins entitled Lo get

'

from “he appellant an amount of . Tk.1,000/ per  month  ag

maintenance commensurate with the status and means of the

|

appellant. The lower appellate Court acted illegally in reducing

tfze amount ab'ruptly without assigning any reason whatsoever, the
High Court Division held.

¥ . 'Md. Hannan submits that the lower appellate Court has
given rea‘sons and the reduction in amount was not made abruptly.
The apr~llant is a steno-typist in Lhe Ministry of Finance and the
learned Juc.lges of the High Court Division did not consider that he
has to éupport‘ a wife and two daughters with his meagre income.
Mrs. Rabeya Bhuiyan did not specificaily reply to this submission
‘ » 0

either in her oral or written submissions.

We do not understand why the learned Judges considered this
' I

matter at all in the absence of the appellant when the only twe

Y i i =1e the
Oints raised b the appellant in the iVl L v iion wer
P! A

lleged granting of past maintenance Lo respondent. No.2 by the two
a

' I 1 i jrecti ; appellant
Courts below and the alleged inequity 1D directing the app

1

to pay

t‘lle decretal amount Of lk- ;ZIGOL/ Wil.“l(l 30 ‘hvs- he

t b not ral se the uestion of (l\lr"l um © i“te"-’lnce Lo
q C f ma

A i |
'”d en wWere 1oL f;ﬁd B J e
‘ 1= 2re A O (c) S ERIS < :

re'apondeﬁr. No.2 at all. The learned
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rcvlpional application 1jlua by the

plulntxl[-lunpundans Aagainst
reduction of the amount of maintenance to, be paid Lo vespondent
ol
" ) {
No.2. The enhancement of maintenance o vespondent, No. 2 was again
a gratuitous relief beyond the

scope ol Lhe Rule
\d

issued, The
learnec Judges were acting, as it al will, oblivious .. the

jurisdiction they were sitting in, they could pass any order they

thbught f£it: We find that the reduction not being a bone of

contention Between the parties in the Rule, was interfered with by
the learned Judges acting in wvxcess ol jurvizdiction. The judgment
.and decr¢g of the lower appellate ¢ 't will therefore remain
unaffected. .

Since we have thd that the impugned judgment has been passed

in excess of jurisdiclion, our judgment could have been coacluded
1

here,lbut we prefer to continue to deal with the second point on
which leave has been granted, because tc leave it unattended is to

allow a lurking uncertainty in the law ol maintenance oad also

because'elaborave oral and written submissions on this mat Lev have

been made by the parties, Lhe intervenetr:s:, Lhe invitees and the
X |
amicus curiae.

We . are thankful. to all them for their able and diligent
¥V |
‘I - . g-
assistance and for having reminded us that we cannot travel beyond

Shariat on this point. In particular, our al tent ion hag heen drawn
; ! A his A T e

to section 2 of the Muslim bersonal Law (shariat) Application Act,

1937 which is as follows :-

w2, Application of Personal Law Fo. Mt%itms i;

Notwithstanding any custom or usage Fo €l Co:izhlthyﬂl

. all questions (save guestions relétan'to.ffl prupgf;y

land) regarding' intestate succession, ..<tpec.'nher,iw_d x

of females, including personal property llr ey
oBtained under contract OX gift or any othe p
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& 9f Personal Law, marriage, dissolution of marriage
“including talaq, ila, zihar, lian, khula and mubara'nt:
main‘tenance, dower, guardianship, gifts, trusts and
trust properties, and wakfs (other than charities and
.charitable institutions and charitable .and religious
endowments) the rule of decision in . cases where the
parties axe Muslims shall be the Muslim DPersonal Law
(Shariat) ." : !

Wé have also been rightly reminded of Article 8(1) of 'he
Consti.itution which says that "The principles of absolute trust and
faith in  the AAlming:y Allah .... shall constitute fundamental
principles of state policy" and of Article 8(1A) of the
Con‘.e;titution which s;ays tl it "Absolute Lrust and faith in the

AlrﬁighCy Allah shall be the basis of all actions".

In our discussion c¢i. the second point on which leave was

granted, we shall use the 'revised and edited BEnglish Lranslation
{

of the Holy Quran 5; Allama Abdullah Yusut Ali, published by King
Fahd Holy Quxan Printing Complex, Medina in 1410 Hijri. The
original translation (first edition in 1934) was revised and
edited by the Presidenc-y of Islamic Researchers, IFTA, Call and
'Gv:lildance-'and itfis- stated in the Preface that as many as four
guccessive Committees have checked up "he revised and edited
translatio;n both in respect of adc‘pting the most accurate

expression and in updating the Notes.

Firét of jall, we would like to dispal some ot the basic

assumptions on which the learned Judgoes Lhave proceeded to discuss

the topic of maintenance. The learned Judges stated after quoting

Sura Al Imran 3:7,
' . ;
nThus according to Quran as quoted above its verses';re
S easy to understand. That is to say Quran prgscn ;,s
rule of literal construction of its verses. 'I‘lu‘s ru;:
is.a universal one. The first and clementary rule .o ;
construcﬁion is that it is to be assumed thac the words



‘will) and AY
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; and phrases have been used in a statute 1in their
ordlr.’ary meaning and that every word in a statute i‘~--cé
be given® . meaniiy." - :

L)

It is i 3
is true that in several Ayats of several Suras, Allah has

revaa]Pﬁ that He has made :he Holy Quran easy LO understand and

: ;
remember and that the Holy Quran makes things clear. But it does

not follow from this that the Holy Ouran prescribes a rile of

. ) 4 . .
literal construction of its Ayats. Easy understanding does not

mean that it is also easy to interpret the Holy Quran. Easy to

understand and easy to interpret are nol the same thing. ! it is

easy to interpret why should there be four Schools of thought in

Islam ? "Easy understanding” can never bi a ule of construction

of a Revealed Book. The Holy Quraia is not a Book of law in the

sense Salmond's Jurispruder m 1is and one cannot call in aid the
.

rules of construction of statutes, as propounded -by Maxwell,
Craise o:.r crawford, in the interpretation of the Holy Quran. The
Holy Quran has its own rules of construcrion, swhich, for the sake
of brevity. w;a are lnot: elaborating. We can easily understand Sura.
Kaferun 109:.6 - --Lakum Deenokum waliya Deen. (To you be your
T .
Way/And to me mine;) But in interpreting it we have to !.1.kv:- int:t:
account the meaning of the word 'Deen'. For examples, Lhe first
part Of ‘Ayat 29 of Sura Al Imran (3) says. AIun.vllazina Indal lahe
.- (The Religion pbefore Allah/Is Lslam (submigsion to His

Al Islam
desires/A

I uilr >
at 85 of the sam 1f anyone

e Sura says.
to Allah)/Never will it be

¢he ranks/OE

relig®in other than Islam (submission
1

ané( in the will be in

accepted/Of him; Hereafter/He
A "Deen' (way, raligion) of unbelievers and

those who have lost."
: : i i O b . wpeen® at all in
of those who do not Lubmil £o HiS Will is not 3 Dee
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the Revelation ©f Allah. a 'Deen' of beliocve

r's

Submitting e Hig

Will and accepting a code of life and cohduct which ig trye

fure
and beautiful and which le

ads to a Permanent abode in the heaven

i
18 a 'Deen' acceptable to Allah, Literal interpretation of Hura
'

Ayat 109:6 will result in a wrong
N

interpretation, meaning that the

religion of believers anc unbelievers ara a1} to be treated at par

by the Muslims.

Then comes chg question of competence or incompetence ot

bPersons to interpret the Holy Quran.
; I

attributes qualifying a person to interpret the

Sura Bijarah(2) it has been revealed in Avat 2 that "This
|

|
Book;/In it is guidance sure, without doubt, /To those who

There are aluo several
Holy Quran. In
18 the
{ear
Allah (Hodallil Mbécaqin)." Those who do not fear Allah will not
get any guidance frcin the Holy Quran and for them _‘xt is not
possible to interpret the Holy Quran correctly. In the same Sura,
in keeging with Ayat g thereof, Ayat 7 reveals that in respect of
unbelievers "Allah hath sét a seal/On their hearts and on their
hearing;/And on cheir eyes is a veil...." Hence there can be no
questi;n of an unbeliever or a non-Muslim interpreting the Holy
Quran so as to make the interpretation a binding law on Muslims
;nd even' if he or she does so it will not be acceptable to che
Muslims. fhe learned Judges discarded the previcusly-qguoted dictum
of the Privy Council in ILR2S(Cal}$% bhecaus. they decided the issue

+

- Muslim
before thém in accordance with the laws propounded by Mu

¢ . ed
i U other words, the learn
Jjurists "rather than independently". la

‘ .lves called "non-
Judges recognised the right of whom ''icy themselves ca




‘Qll

'
Muslims" to interpret the Holy Quran indepéndently of Muslim

jurists,| which is an absolutely untenable proposition,

The learned Judges of the Privy counvil vightly retrained

themselves from puttir‘g their own construction on the Holy Quran

because they were non-Muslims. They abstained f[rom opposing the

expre'ss‘ruling of cognmentators of great antiquily am)  high

authority because they were not qualified to do no. A person who

ventures to interpret the iiHly Quran (1) shall be a Muttagi (2)

must have a wide knowledge of Hadith in conpnection with the
~

Prophet's(s) ‘interpr.er.ar.ion of the Holy Quran and with the

‘statements of his sahabis (companiops) and their sucressive

companions (3) have a knowledge about those parts ot the Holy
.

Quran which have buen repealed or substituted (1) have a knowlaedge

about the’ significance of each Ayat (L) have o knowledge about

I.;Lmul Kirat (6) have a profound knowledaw of Lhe Avabiic language,

grammar, diction etc. as the Holy Quran was revealed in the Avable

(7) must have & through knowledge of all th: major

language

(8) wust .

commentaries and works of different Schools of thought,

be a fagih and other qualifications as well, not necessarily

preservas of Ulemas. ALl

or Lrom Hadil

limited to and special

q‘\'x'a'l'i.f'ica:ion.s follow either from the holy Quran

and dedicated and knowledgable Muslim ‘nrerpreters of the
i |

N Quran. We do not question the competenes: of the ,le‘.n;m\sl

the High Court Division or of the learned Advocakes

: us to interpret. the Holy Quran, bub w& QB AY




' Prophet (S) never spoke or act

152)
in our nearts, lust _we commit mistakes unkunowingly, [on whi;h we
beg Almighty'Allah's forqivéness in advance.

: :

The legrned Judges have conferred on the Civil Courts "the
jurisdiction to follow the law as in the (iloly) Quran disregarding
any other law on the subject, if contrary thereto even though laid
‘down by the eaflier jurists or commcntators may be of great
antiquity and ' high authority and though followed (or

=}

considerable jp=riod." This conferment of jurisdiction in the

manner .it has' been done is unacceptable becduse it gives the

|
believers and‘non—believers alike an equal jurisdiction to decide

whether a law laid down by earliev jurists or commentators of

and followed for a considerable period is contrary ]
l : d

to the Holy Quran or not. 1t gives a blank uheaue to all Judyges of

great aptiquity

tbe'Civil Court to interpret the Holy Quian according to their own

- individual understanding and make it into a binding‘iawf Section 2

of the Muslim Pers?nal Law (Shariat) Application Act, 1937
provideé that in deciding certain matters including maintenance

nthe' rule of devision %n cases where the parties are Muslims shall

be the Muslim Personal Law (Shariat) ." 'sShariah’ is an Arabic word

meaniﬁg*the Patﬁ to be-fol ' wed. Literally it means 'the way Lo a
watering place'. The Holy Quran is the first primary source of .

Shariah. The second jprimary source of Shariah is the Sunnah. The

ed from his own imagination but told

what Allah had revealed unto him. In Sura An-Najm (53:4-5), the

Holy Quran bears Lestimony to this statement _: "NOT cdoes he say

i)
v}
=}
(ol

(aught) /Of (his 'own) Desire./It i{s no less than/Inspiration

down to him:" In Sura An-Nahl (16:44) Lhe Holy Quran says : " (We
| !
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sent i .4
them) with Clear slgns/And Scriptines/ang We Thave
‘ C: ave  gont
down - S *

/Unto thee (JJ:.:U} the Message; /Tt BB e ¢ e
AYRST Xplain

clearly/To men what isg sent/For them, angd that thay/m
v =Y/ May giva

thought." The explanation of the

Holy Curan by the Prophet (g
. - | . .
either by way of elucidation Or by way of Preaching or practjce ;
dCllce 1g
a uide to the int 2t¢ he  He 3
g I erpretation of pha Holy Quran. The secondary
sources are Ijma, Qiyas and Ijtihad.

Ljma cowes jprg origin to the

followiug Ayat cf the¢ Holy Quran in Sura An Nisaa (4:59) "0 ye
‘ 5¢ >

-whol,believe!/'obey Allah, and obey the Messenger, /And  those

charged/With authority among you./If ye differ

" Yourselves, refer it/To Allah and His

in anythi ng/Among

Messenger, /1F ve do belicve

in Allah/And the Last Day:/That is best, and most suitable/For

final J:termination." Qias is analogical deduction to

come to a
logical decisicn on an issue Oof law. [t must be based Gt QU an,
Sunnah and Ijma. If there is no indicatricn as to the right answer,
\A '

it should be s.ought by Ijtihad which literally means to exert, and

in Islamic Jurisprudence means an exertion with a view Lo [orming

an in pendent judgment on a legal question. The learned Judges'

conferment of jurisdiction on Civil Courts is in the manner of

béstowing an authority upon all individua! Judges to interpret the

Holy ‘Quran all by themselves without the: aid ot Sunnah, ijma' or

Qiyas and to ignore Sunnah, Ijma or Qiyas il their own individua

: - Lvary to established
underétanding of the Holy Quran ia contrary LO establi

: A i its Ayals
' precedents. The Holy Quran thus loses security in all ¥

] ‘ the lap of judge to
and Suras. Thi Holy|Quran has been thrown into p

ud cour (o) g '\(i ]l\'” 1L free ly dCCOl'dl “g to
i ge Lt COU.rC, Lo b& Losse -
’

X : scher  they are
individual understanding, irrespective of whethe
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y ol \
competent to interpret the Holy Quran indepandently or not N
2 QL . s

is an invitation to anarchy, pernicious in effect. we do ¥
Bck, a nok

apprbvg of this direction and expressly repudiate ir.

> )

We do not subscribe ¢ inton
o the opinion tChat the doors of

interpretation of the Holy Quran or re-opening of

AuGuns satt lad

by JFjma are closed. In this respect we agree with tie learndd

Judges of the High [fourt Division. Revelation is

: K 15 not opposed to

A i )

: reason. It rather appeals to reason. In Sura An-Nahl (16:125) the

i y Holy Quran says, "Invite all to the Way/Of thy Lord with

\ L :

: ’ ~ wisdom/And argue with them/In ways that are best/And most qracious
"‘fI: . .--. " In re-interpreti:; the Holy Quran or in re-opening a

settle& point by Ijma, two conditions, in our opinion, should be
présent, viz., (1) a valid reason or reasons for re-interpretation
(l2‘) it must ‘bg based on the Holy Quran and Sunnah by those who are
cémpet:ent to do it.

It has been argued by some of the learned Advocates of some
of the .later group cf interveners supp\orLlnq the rebpondents that
there is no established law at all that miintenance 14 Limiled to
i
the period of iddat only. szat this is well-establishied law
throughout the last 1400 years has been acknowledged by the
learned Judges in the impugned judgment by quot.ing from Hamilton's
translation ofi Hedaya and Baillie's Digest of Mohammadan Law.

Apart from submitting some tafsirs and some memoranda of some

Boards of Ulemas from Kerala, India and Sri Lanka the said learned

Advocates could not produce a single piece of judgment “
: ot

jurisdiction during the last: 1404 »Y“rs‘smiﬁ'""‘-, r.he fs = e

2
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It has been argued that for 1400 years women had no forum to

'y Coput - : ] : 5
?\ put their point of view on maintenance. This is not tr Th
o S .rue. The

Prophet (S), the Khalifas(R), later the Kazis and during ¢t
SR -he

colonial days wupto the promulgation of the Family

Courts

Ordinance, 1985, the Civil Courts had taken up complaints of

various nature from women, either appearing personally or through

Counsels. No Qoman is on record to have claimed maintenance till
re-marriage ;élyinﬂ upon Ayat 241 of Sura Al Bagarah(2). Even in
the i.~Lént suit plaintiff No.l1 c¢laimed maintenance ftor 3 months
only, commensuréte with her period of iddat.
!

Rclyifg upon the case of Most. Raghida Begum vs. Shahin Din.
f,‘_ and others, PLDl960(pahore)1142, it has been avqgued that Hadith as
a second primary source of Shariah is of questionable character,

because,' .first, the! Prophet (S) himsell discouraged compilation and

writing down of his own sayings during his litetime and ordere.

its destructi n, chondly, the subsequent compilation did not
» "l . .
s | start before ,the expiry of 100 vears after his death after which

et the | question of; its authenticity, trustworthiness and

.dependability became a legitimate and complex issue and lastly,

even Imam Abu Hanifa (R) (born g0 Hijri and death 150 [1ijri) used

o only about 17 or 18 traditions

in deciding the points raised

'+ before| him.
Lahore High Court

 Unfortunately, the learned Judges of the

already available at the time

§fgf ; failed.to note the ;Fplies thereto,

by e IR e, 5 g

0 of pronounbement of the judgment on 21-7-60. First, the prophet

iy (s) discourag:d the written compilation of his sayings in his
e : ;

lifetime, lest the Muslims regard it as another holy book, at par

ntt el o
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with the Holy Quran. The Prophet (s) } conscicus of hig rank in

the Revelations of Allah 48 a Messenger, an Apostle, a warner

giver of good news  to a people who believe,

2 mortal and sgo on.

Secondly, the compilation started a century after the deati of the

Prophet (s), because distortions and fake sayings started to creep

in. The learned Judges of the Lahore High Court should have
remembered that no other human being on
|

; e i :
painstakingly and Systematically investigated,

=arth has been so

researched  and

docume?ted A8 the Prophetis). To discard the Sunnah iy e consign

the labour, patience, sincerity and methodical and systematic

exercise of centurieq of compilers to the d
|

will be a delight Lo those who wish to wreck the

ustbin of history which

second primary

source of Shariah from within. Thirdly, the ficciou about Imam Abu
1
Hanifa(R) is attributed to ibn Khaldun who did not projeéct it as

his own view. He has stated it to be the version of some unknown

person. Later the so-called Orientalists picked that fable up and

Joseph Schacht in his book An Introduction to I[slamic Law

propounded his theory thereon that the ancient schools of Islamic
4 ]

law were indeéendent of the traditions (Sunnah). Subhi Mahmasani
wrote about Imam Abu Hanifa(R) in The Philosophy of Islamic
Juris, .udence a' p. 43, as follows ;-

"Abu Hanifa (R) was very careful regarding the ?h9ice
i* of the traditions. He accepted on: those trad}cxons
; whicl. are narrated through reliable chains. Inspite of
this ‘his companions and his students havg narrated
‘fifteen Masanid from him. The Chief Qadi Agu Al-
Mu'ayyad Khawarzami h-s compiled all of them in one
volume.. For this reason we reject what Abu Ibn Khaldun
and some ; others have stated that only seventeen
traditions have been narrated by Abu Hanifa.*
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It has also been argued that for so long theare was »

conspiz!acy to interpret the Holy Quran against women and that Lhe
patriarchal attitude of the society precluded women from getting

|
an equitable interprdtation of the Holy Quran. The judiclary wae

and 'still is male-dominated. It is time now to re-lrnterpret the

Holy Ouran keeping iniview  he interests of women in the context

SR of vastly changed social milieu.

Ry b 5
¢

5'{;‘: We are simply asr.'onisued to hear this argument. [t would be
g'; 5 %4 wholly wrong to view the ' controversy in this appeal from the
R, '

% vviewpomc of women's rights or male chauvmum or from the point

'of. view of cut and dried secular statutory laws, divorced from

Allah. The family laws of Islam are not enforceable by statutes

St :‘. alone. The topmost priority and an a priori condition are | At men

and womon.,musc have fear of Allah in their hearts (tagwal and an 5
environment  conducive to the observance ! Allah's laws. Notice

what has been séar.ed in the beginning of Sura An-Nisaa(4)  Ayat 1:-

i.. w0 Mankind | fear/Ycur Guardian Lord,/Who created

erson, /Created, out of it,/His mate, 2

you/?rom a single P
"and from them twain/Scattered (like seeds)/Countless

. men -and women;/Fear Allah, throuyh Whom/Ye demand your
mutual (rights) ..."

{‘.)"

wpear Allah ychr tord* runs through the chreads ai __‘f“'“

Fanily law. nge has to putge onezelf from alien thoughu :np{f

pzopdmdad by bunanp md be prcpaud to vhbess

RAS
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conceive of the creation of i
a man without womat
an and vice ver
: | erga.,

v . | "
Each woman is either the wife, mother, sister or other relation of
- 2ldation o

: ¢ U g - ;
! . a man and so is a man either a husband or father or brother or
el ; ~
ptler relatich of a woman. A society will be rendered absolutely

unworkable without co-operation between man and woman. According
to Ayat. 10 o% Sura Al-Hujurat (49), "The Believers are but/A

single _Brotherhood.“ All believer women thefefore are sisters of

i 25 A be;le\)er men and all believer men are brothers of believer women.

)
B ' -

g There lS no adversarial relationship or relationship of hatred and
competitiveness betvileeen them. As per Ayat 71 ol Sura Al -Tauba (9],
‘ ‘_."Th'e Believers, men/And  women, are protectors,/One of
'anc;the'r: ...". Ayat 103 ° Sura Al-Imran(3) enjoins upon all

g believers, men and women, to hold together, to remain united, "And

hoid fast,/All together, Dby the Rope/Which Allah (Stretches

out /For 'you), and be not divided/Among yourselves." There can be

no question, therefore,

ot a male-dominated interpretation of the

Holy '‘Quran or a male-dom'inated judiciary pronouncing against the

The Imams, jurists and others kept the Holy

interests of women.

= Quran as their,guide-book while interpreting it. Most of us do mnot

know thé real name of Imam Abu Hanifa (R). His real name ig Hazrat

him once a question, if

No'man ibne sabet (R) . A few women asked

) : men can keep four women as wives, ‘then \Why a2 Womas cannot keep
four husbands ? The Imam vi'S plunged into & great difficulty. i
give a solution

exalted daughter Hanifa told him,. wpather, 1 will
. - | / name."
: to this problem, provided you agree to be known after mY
' : bring the
The Imam _agi:eed and then the d'aughcer asked the women Lo g
. ; | goat. camel and dumba.

milk of four kinds of animals 1ike lamb;




"he‘\ t‘ley broug‘\'. it B‘ie ﬂ\l)u'd lt up asd
? }

Chesss auin

', Separal'.e t'.he milk ltle women went away i DAY ity ( '
! / Y '
4

answer. Aba‘m'\‘.ll the cen uries-ole DR T dler w bors
g t 1 14 t i "
W wlereis ey
"

the s
on of his father, Hazrat No'man ibne dabet (K) came
' s Lo Le

known
c“emafter i as Abu anif.a (R) ' ther »f Hanita ha '8 15
H B Fa a.

el Sk A

the spirit with which the Imams, tafsirkars, judges and
_ . a other

| 3

- '
b exalted persons of high authority decided issues and to accuse
1 now

that thev were conspirators and biaged against women 1S LO displ ;
piay

a high feat‘oi -ignor&nce. These types of accusations W i 1
ill only

: gladden and pamper those who have a qloba’ agenda to discredit and

disavow the past heritake of luslims from within.

We. shall go back ¢to the learned Judges' mecthod of

interpretation. They have jsolatedly picked up Ayat ’241 of Sura
Al-Ba i i
| |qarah(2) and translating each Arabic word thereof into

English with the aid of an Arabic-English dictionary came to their
»' I

: conclusion. This method of interpretation of a subjectmatter of
law and legal rights DbY way of an igclated and literal

:'mr.,erprnr.ar.ion, of a single Ayat of 2 single Sura of the Holy
ner all

and without bringing toget

‘Quran, divorced from its context

the Ayats of all the Suras together con

, with the subject for

nect:

the principle of

deration, is against

o .consolidiced consi
che Holy

spronibited in

iran and is

etation of the Holy

interpr
.93 of Surd n there 16 €

| -HijT (15).

Quran icself. in Ayats 90-
w0y “lof F

gaueuverlng inte

,p;ién’uoai :




-

_ teaching/In various aspects). ...." (2)

160)
will, ' )
1, of a surety,/Call .them to account./(93) For -all thei
eir

deeds."

The learned Judges ought to have brought together all the

Ayats of all the connected Suras, discussed the subject "in LE
g subject [}

variou~- aspects" i
pects" comprehensively and then come to a conclusion

keeping in view (1) the consistency of Allah's Revelation, as

i . v N
stated in the Holy Quran in Ayat 23 of Suiu Az-Zumar (39) : "Allah

has revealed/(From t:ime to time)/The most beautiful Message/In the

form of a Book,/Consistent with itself,/(Yet) repeating (its

the absence of any
contradiction or discrepancy in the Holy Quran, as stated in the

Holy Quran in Ayat 82 of Sura An-Nisaa (4) "Do they not ponder

on/The Qur-a??/Had it been from other/Than Allah, thev would

surely/Have found therein/Much discrepancy."

When a divorce proceeds from the husband, it is called talag,

when effected by mutual consent, it is called Khula or Mubara'at,

| .
according as tle terms are. The Muslim Family Laws Ordinance, 1961

has qiven statutory recognition to a wife's right of divorce
; |

(talag-i-tafwiz) in exercise of her delegated power to divorce, as

also t& dissolution Pf marriage otherwise than by talaqg. There are
i ;
different modes of talaq according as the pronouncement of talag

is by the husband. In the case of Talaq Ahsan (most properl, a

! :
single pronouncement is made during a tuhr (period between
: : :

menstruations) followed by abstinence from sexual intercourse upto

three ‘following menstruations, at the end of which talag becomes
abgsolute. In the caée of Talag Hasan (proper}, three,
1 -

‘pronouncements are made during successive tuhrs, there being no
fizl

3 N i




A61),

peEZuAl ey i - ; :
A ‘ intercourss during any of the tollowing three tuhrs. In th
gt . In the

' case of Talsk-ul-bidaat or Talak-i-budai (which s popular
arly

called Bain talaq in Bangladesh), either three SEEE e
s are >

made wing o single tuhr in one sentence or three separate
‘e separate \

pentences or a single pronouncement is made durind S Pl e Vaa
2 r y

|
indical ing an intention to dissolve the marriage irrevocably, Thi
; A ly. is

form of talag is not recognised by the Shafi and Shia Schools of

$
e ! L - he Bli ‘ami i
R hought, but the Muslim Family Laws Ordinance, 1961 recognises

<, < " : i
¢ : pronouncement of tal;q in any form wi. ..soever", section 7(1).

It has been variously argued by some learned Advocates fo

¢ g I y i '
some of the 1 ter group of interveners supporting the respondents

: S i .
| £’ that there ip no nexus between iddat and maintenance. Nothing’

could be further from the truth in this bald assertion. There is a

R}

.clear and unambiguous connection in the Holy Quran between talag

and iddat on the one hand and between iddat and maintenance on the

other. X

Lfidat (a period of ‘waiting, a prescribed period) is a concept
distinctive and unigue in Quranic jurisprudence, like of which is
not to be found in ?ny oth~r known system of jurisprudence. The
queqtion of iddat for women arises on other occasions as well, as

on the death of husband, on periods of abstinence from sexual v
) )

I' intercourse and on periods of abandonment. of prayers and fasting X

by women, but it arises also when there is a pronouncement of =

talag. The purpose of iddat after divorce is four-fold, fivst, Eoiti

allow the parties to reconciliate and to give the divorce a go by :,fé_L>

Lh'chq cases of Talaq Ahsan or Talaq Hasan, secondly, to 5s¢expa§nﬁi

Rl whether the woman is carrying an

y offspring of her hunbaﬁdzinféha
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.;.J_zj_
ﬂo;ub C. i I i > H @Y
[} T C 'lot, sSC that chne Leglt‘.unac'/ oL £ .“": chi ld f(_”‘\dind b
L1 -/Ond
dis ucte T i I - ge ol J '3
p ’ lrdl/: to preven f 5 g L}l = woman d i the
. h 3 vent re-mar dge e W urin h

riod o© i i
period of iddat in order not to foret
_ Lorestal rveconciliation and to

avoid future con versies
fut ntroversies on legitimacy and fourthly
hly, Lo make
arrangements for t i
he maintenance of the woman dui wng the period of
LTIC - wl] aod o
iddat.

The relevant
t Suras and Ayats of the Holy Quran on iddat
¢ dat ,
reconciliatio:, mail
maintenance and mata'a after pronouncement f
L@ emen o
talag are tot!be fou ]
nd in Sura Al-Bagaral
-Bag Y (22 37
i 5 5 / Jjaralhy (2:228-237, 241), Sura
-Talag 5:1-6)
3 1-6) Sura Al-Ahzab 33:49 and Sura An-Nisaa (4:35)

The Hol ura i vi s
y Quran divides divorced women into 6 categories :- (1)

.

those (i 1 VOX Ced before consum L
ma o g
tion Of marrlage, bUL chh()ut

fixatio ) i
é of dower (mahr) (2) those divorced béfnre consummation of
marriage, but after fixation of dower (3) those divorced after
consummation of marriage but not bearing any offsbrinq in the woﬁb
at the time of divorce [ 2ari 2 ; i
. : (4) Lhose bearing an oflspring in the womb

gt the time of divorce (5) those who, at the option of the father
would give suck € i i '

g o) tﬁe child after divorce and (6) those who by

mutual consent and after due consultation with the husband would

give the child to a foster mother.

Separate provisions have been made in the Holy Quran for no

or separate periods of iddats and maintenance for each of the

above xcatégories of divorced women. There is no period of iddat

gory who are

and no maintenance is to be provided to the first cate

divorced before consummation of marriage, but without fixation of
dower. The authority for this proposition is Ayat 236 of Sura Al-

Bagarah (2) as follows
i

.



ceasummation/Or the

/ on them/ (A suitable
means, /And the pPo
3 reasonable from those/Wiho wish
the right thing.»

B you e divorce women/Before
fixation of thei dower ; /But bestow
}.,/The weal:hylhccording to his
or/Accord;ng to hisg means; - /A gift of
amount/ls due

to do

The contents of the sajd hyat are fepeated in suyyra Al -Ahzab
(33:49) as follows :-

"O ye who believe ! /whern

ve maryy believing women, /And
then divorce

them/Before ye have touched them, /No
period of 'Iddat/Have Y€ To count/In respect of
them;/So give Qhem 4 present,/And releasue Lthem/in a
handsome manner. "

For the :=zcond category of divorced women, those divorced
1]
before consummation of marriage but after fixation of dower, there

is no ‘provision for obgerving iddatr for any length of time and no
provisiun for maintenance either.
1

They are only to be paid half of

the' dower due to them. The authority for this proposition is
cdntained in Ayat 237 of Sura Al-Bagarah (2)

) which is as follows
)

“And if ye divorce them/Bef:oire consummat ion, /But

the fixation/Of a dower for cthem, /Then

4 dower/(Is due to them), unless/They rewit it/Or (the
; man's half) is remitted/By him irn whose hands/Is the
marriage tle,/And the remission/(Of the man's half)/Is

the  nearest to righteocusness./And do uot forget/

Liberality between yourselves./For Allah sees well /A)1
i that ye do."

after
the half ot the

It is to be noted that in respect of the above two categories
of divorced women the Holy yuran does nolL enjoin PO the parties
: i T ivorce Ltakes fect

to effect any reconciliation eithe: The divorce Lakes ef

y : emoent of « .l v ' a n = " M)
ediatel after the Pronounc 2 1 i orce lld 1 t hP CASE

th » . .
L2 y i is BE ).le Ellft
dli!‘. to th'..’lll 1SS a Ssuita
i ca’'s 'gory: all that 18

l”at aanim- -Ma'a “f ()f a xea.ﬂ:onable amount ACCOorT dl“g to Lht.‘

; C - ! ry OE women 5
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the, half of tpe' dower is due to the

i64)

divorced women, unless

remitted.

iddat has beéen precisely fixed in Ayat 4 of Sura At
~ o nmoe -

In th : i
e Fase of the third category of women the period of

Talag (65) as

follow:: -

"Such' of your women/As have passed the age/0Of monthl

courses, for them/The prescribed peri:4, if yo/Havn‘a .
donbt~, is/Three months, and for Lhose/Who_ hav; 2y
courses/ (It is the same) : /For those who a:Z
pregnant, /Their period is wuntil/They deliver their
burdens:/And for those who/Fear Allah, He will}MaPn
things easy for them." e

Door is left open for reconciliation in the case of Talag

Ahsan or Talaq Hasan. Ayat 35 of Sura An-Nisaa(4) says,

SHNSE

. Talag(65) divorced women are only ent

"If ye flar a breach/aetween them twain,/Appoint (two)
arbiters,/One from his family,/And the other from
hers;/If! they seek to set things aright,/Allah will
VFause/their reconciliation/For  Allah hath full
‘knowledge, /And 'is acquainted/wWith all things."

During the whole period of iddat the divorced women shall

remain 'in their houses unless they are turned out for being guilty

of some open lewdness. The authority for this proposition is Ayat

|
Sura At-Talaq (65) as follows:-

"0 Prophet ! When ye/Do divorce women,/Divorce them at
their/Prescribedi periods, /And  count (accurately) /Their
prescribed-periéds:/And fear Allah your Lord:/And turn
them not out/Oof their houses, nor shall/They

' (themselves) leave,/Except in case they are/Guilty of
‘ some open lewdness, /Those are limits/Set by Allah: and

any/Who transgrlsses  the limits/0f  Allah,  does

verily/Wrong his (own) soul : /Thou knowest not
if/Perchance Allah will/Bring about thereafter/Some new
situation." ;

If we take a '1iteral‘ construction of Ayat 1 of Sura At-

itled to remain in their




“option of the father, would give

L65)
houses during the Period of iddat. There are no 2Xpress words in
that Ayat providing for their food, clothing and medical expenses.
Assistance has been taken from Ayats  and 7 of Sura At-Talaq(65)

to shed 1light on what

is cfully meant by providing for
accommodation only Jn Ayat 1. Ayats 6 and 7 say,
' ’
"o. Let the women live/(In 'iddat') in the same/Style

rlas ye live,/Acgording to your means:/Annoy them not, so

as/To restrict them./And if they are pregnant,

then/Spend (your  substance) on them/Until they
deliver/Their burden: and if/They suckle your
(cffspring),/Give them their recompense:/And take
mutual coynsel/Togethe:, according to/What is just and
reasonable./And if ye find yourselves/In dilficulties,
let another/Woman suckle (the child)/On the (father's)

u?half."

,"7.(Let the man of means/Spend according to/His means:
and the man/Whose resources are restricted,/Let him
spend according/To what Allah has given him./Allah puts
no burden/On -4ny person beyond/What He has given
him./After a difficulty, Allah/Will soon grant relief."

That the women would 'ive in iddat in the same style as the
husband lives according to their means led the jurists to come to

a congénsus that divorced . 'men of the third category shall live

at the expense of the husband during the period of iddat. The

3 hussana will meet all her expenses, i.e., he will maintain hex.

For the fourth category of divorced women, those who bear an

i E ida e : period of
offspring in their womb at the time of diverce, the Derio

i at 4 of
{ddat. is extended upto the delivery as we have seen H4 A

'

; is aintain
. Sura At-Talaqg(65), queted peforr, and the hushand 1s to main

' ¢ o aie v EromPyatest, Geandsy
t?e divorced women till delivery as 18 Cif Eropyiy:

of Sura At-Talaq(65), quoted before.

: e -hose who, at the
For the fifth categor: of women, 1-.-E-. thos

suck to the child the period of

e '
.
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! :he

' of food

after due cqn.ul:aciozjs decide on weanip

the foster-mother on 'equit uble

in :ha' 1mpugned judgment .

‘ ' 1663

iddat is over after deli

very, ai
Y. But the maintenance CONFinues after
ri i i

periocd of iddat, There ig a clear Provigion 1o pear the -ogr
and cloghing ©f both the mother and the child on equitabl
e
temg for. two whole years, if the mother would yive

BUCk to Lhe
child 5

Por the sixth cateqor o)
: gory of women who by mutug) congent and

G and give theiy child tcx.a
foster-mother,

an obligatxon has been cayr Upon the husband to Py

terms. The authority for (hig

propos;cion is . contained in Ayat 6 of sgura At-Talag(65),

previously quoted, and more fully in Ayat 233 of Sura Al-Bagarah

(2) as follows

"The mothers shall give suck/To their offspring/For two
whole years, /For him who desires/Tc complete the
term./But ' he shall bear the cost/Of their food and
‘clothing/On equitable terms./No soul shall have/a
burden laid on it/Greater than it can bear. /No mother
shall be/Treai.:d unfairly/On account of his ~hild, /An
heir -shall be chargeable/In 1l same way./ il Lhey both
decide/On weaning, /By mutual consent,/And after due
consultation./There is no blame on them,/if ye
decide/On a foster-mother/For your «fgpring/There is
{ no bilame on you, /Provided ye jay {the toster
mother, /What ye offered,/On equitable terms,/But fear
Allah and know/That Allah sees well/What ye do.*"

The same brovision is contained in Ayat 6 of GSura At-

Talaq(65) -quor.eé pefore, in a conden..d form. Keading thercfore

t-:h"' Quranic texts together it is very difticult tor us to accept
e 2

B h : s ub“‘l' sio' th‘F thefe 18 no nezus b(.'cween iddat and
. . . |
ﬂl‘iﬂt&ﬂ&ucg . I h what L h\ - 1 “z2ar "ed 3 Jge: a d the 1 es
< ‘UbgLﬂ sS4l s ¢
: mseiv

(2:228), g
lor do we £ind anytbing in Sura Al-Bagarah (2:22 :




467)
4 woman who ijg divérced to undergo

4 period of iddat elsewhere
(Second sura Baqarah, Verse 22g)

il

and herein
Quran directs a man to give m

(Lies, iy Ayat 241)

aintenance in case he divorceg his
‘wife Ayat 228 of Sura Al-Baqarah(z)

ls as follows
"Divorced women/shall

wait
three mont!

conce )Tnll‘.(_{
aly Periods. /And it

lhumselves/For

s not lawfu} Lor themn/re
hide what Allah/Hath Created in their wombs, /1¢ they
have faith/1n Allah and the Last  Day./And their
husbands/Have the better

right/To take
that period, if/They wish for reconc

(50 ‘shall have rights/similar to the
according/To  what
degree/Over Lhemy

them back/In
iliation. /And woHmen
rights/AgainsL them,
is equitable; /But

men have a
And Allah is Exalted in p

ower, /Wige

Ayat 228 is about the period of

iddat, non-concealment of

4 QRTE !
.Pregnancy, reconciliation, uand a degree of men over women and we
have not found in that Ayat what the learned Judges

have found. on
the cortrary, sura At-Talag (65:1) asks men not to turn the
: divorcee women out of thé;r houses and asks women not to leave
T A i

e their houses. Only ié a woman is guilty of some vpen lewdness, the

husband can turn her out of their house, in which cdse she will

undergo the period of iddat elsewhere. The learned Judges have

totally misre~d Ayat 228 of Sura Al-Bagarah(2) .
It hés been pointed out by some learned Advocates on behalf
| - secti of
of' some in'~rveners supporting the reuponc.-uls that section 3

) ; ides that the
the Muslim Family TLaws Ordinance, 1961 provide

af fec stwithstanding any
pProvisions of this 6rdinance shall have effect notwi :
! t! the provisions of this
law, custom or 'usage. This means t!
| : : i : im Personal Law
Ordinance will prevail over section 2 of the Musl
: i :  the Ordinance has
(Shariat) Application Act, 1937. Section 7 of the
| ‘ . ; -qued rhat‘this section has done
} been referred to and it has been argued t
1




‘ {e8)

away with the conﬁepc of  liddat altogether and

consequently,

maintenance can no longer be connected with iddat

Upon peri :al of section 7, we ¢ tl t -3
: % * find the situation to be the

opposite. Section 7(1) provides that any man who wishes to divorce

his wife shall, as soon 15 may be, after

the pronouncement of
ent £

talag 10 any form whatsocever, give the Chairman notice in writ
; iCe 1n writing

of 'his having done  so, and shall Supply a copy thereof to the

. wife. Section 7(3) says, "Save as provided in sub-section (5), a
' <

talag, unless revoked earlier, expressly or otherwise, shall not

.

.

be operative unpll the expiration of ninety days from the day on

which notice under sub-section (1) is delivered to the Chairman, *

Section 7(5) providas, "If the wife be preonant at the time talag
!
is pronouiiced, talag shall not be effcctive until the period

mentioned in sub-section (3) or the pregnancy, whichever be later

'’

ends." Where is the doing away of iddat = The principle of
s v I ; : .
- revocation of dlvorce,'flnallty of divuree of a non-pragnant woman
=y after three ménstrual courses, or of a pregnant woman till

delivery coincide with the periods mentioned in section 7(3) and
25, The Musllim Family Laws Ordinance, 1961 when interpreted in
theFItht of Articles 8 and 8(1A) of the Constitution preserves
iddat as laid down in the Holy Quran.
qun comes Ayat 241 of Sura Al-Bagarah(2) whevre the key words
2 I

are "Mataaum-Bil-Ma'aruf". In its original f[orm ([irst edition in

1934) the said Ayat was translated into English by Allama Abduliah

" Yusuf' Ali as follows

"For divorced wqmen/maiutenance (should be provided) /On
a reasonable (Scale)/This is a duty/On the righteous.®



LG}

e "ftl‘um-le-Ma'a.“[ have been umad So bath Ayatas 236 amnd 241

and as Ayat 241 has been rvevealed in olucidarion ol Ayat 28, §t

'
cannot Pe that the same words will carvy two diftaront meaninge in

two separate Ayats, one a one-off payment of a gift as a Auty and

the othexr a payment 'b( maintenance on 4 1eanonable goale a8 an

obligation. The revised and edited translation has appropriately

done away with . his anomaly
I

The legal meaning of the word *maintenance* in Anglio-Saxon

Jurisprudence is contained in Black's Law Dictionary. &sth Fdition,

as follows: -

»Sustenance, sypport, assistance, aid. The turnishing
+ by one person to another, for his or her support, of
the means of living, or food, clothing, shelter etc.
particularly where the legal relation of the parties is
guch that one is bound to support the other, as between
father and child, or husband and wife ..... while term
primarily mea..s food, clothing and shelter, it has also
been held, to include such items as reasonable and
. necessary transportation or automobi | e eApenses,
1 medical and drug expenses, utilities and household

expenses."
| .

In Bangla we use the word 'maintenance' as equivalent to AT

or SHeremue, In Arabic thc oot word of the word wmailntenance is
Nafagatun, a noun. It's verb is Nafaa». In past tense the varb is

Anfaga. The imperat:i\)e verb is Anfig (singular), Anfiga (double)

The word 'Anfequ' has been used in Sura Talag

and Anfequ (plural).

i | . ! :
(65:6), where women have been given the right to live in the same

Btyl.e_-"in iddat as their husbands live
1,

The word vyonfequ" (present indefinite

Ayat 7 of Sura At-Talaq(65:7) following the verse ou the

aceording to their weans.

tense in plural) has been

Cused oo

N

ant divorced women :-

ice of non-pregnant and pregn



(71)
1
A"Let th% man of means/Spend according to/His means:
the man/Whose | resources are resﬁricted,/het
according/To what Allah has given Bimsien e

and
him spend

The word 'rizq' is used in Sur - 2 :
, q Sura Bagarah (2:233) wherein men
|
have been directed to bear the cost of food and clothing for two
whole jyears if divorcee mothers have to give suck .o their
offspring.

-

Tﬁe woxrd jNafaq%' has other mearnings as well as is clear from
thelmeaniné given to it by Hans Wehr in A Dictionary of Modern
Written Arabic, edite? by J. Milton Cowan (Third Printing, 1974)
as "to spend, expend, lay out, disburse, to use up, consume,
spend, exhaust, waste,- squ:nder, dissipate, ....support, bear the
cost ol maintenance, to prqvide means of support, bear the cost of
S.J.'s (subjeét of) maintenance." Dr. Rohi Baalbaki in his Arabic-
BAglish dicti?nary Al-Mawrid, a standard work of great repute,

gives the dictionary meaning of Nafaga inter alia as follows :-

"expense, coust, charge, expenditure, outlay, money
spent." (Tenth Edn., 1997)

No such word denoting cost of maintenance in all its
!
imperativeness like Anfequ or denoting livelihood as rizg has been
used in Ayat 241, as in the Ayats and Suras providing for
maintenance to women during the period of iddat. The words used in
both Ayats 236 and 241 of Sura Al-Buarah(2) are 'Mataa'aum-Bil-
Ma'aruf'. The '‘learned Judges themselves relied on the dictionary

- meaning- of tl.: worq 'Mataaun' from the Dictionary ?nd Glossary of

the Koran by (John Penrice as follows :-
?

‘! "house-hold | stuff, utensils, goods, chattels,
provision, convenience."



LL2)

To bear the cost of maint anance

8 Lay Lrom 'Mataaun', even when

the learned Judges' cwn . ance on Jdonn Panrice s compl et
E 2 ) e .

In Hans Wehr's atorequotad dict Lonary '"mata'a’ is given the
L o ] o ¢

meaning inter alia as “to give an compensation to a divorced

woman." The plural of mataa's ia Amei'a

which means in the same

|
dictionary "enjoyment, pleasure, delight, gratification; object of

delight; neckssities of life; chattel, possession, property

goods, wares, commodities, merchandise, furniture, implements
’

utensils, household effects, baggage, luggage, equipment, gear

useful article, article of everyday use, things, objects, sLuff

Qdds .and ends etc." Again in Al Mawrid, or. -Baalbaki gives the

meaning of the word 'mata'a' as "elfects, goods, wares, chattels,

(personal) property, p . sonalty, belongings, possessions,

equipment, gean, sgpplies, baggage... ~tc.", but never maintenance

“

or livelihood as in the case of 'nataga' or 'z
The word 'Ma'aruf' is given the meaning in ians Wehr's

Dictionary as "known, well-known, universally accepted, cgenerally
: ,

re;qgnised, conveqtional, that which is good, beneficial or

'

fitting, good, benefit; [airness, equity, equitableness, kindness,
friendliness, amicability, beneficence, tavour rendered, courtesy,
mark of friendship ... etc." In Al-Mawrid Bil-Ma'aruf is given the

meaning as "amicably, in a friendly mamner, with kinduess". John
i |
Penrice gives the meaning as "known, raecognised, honourable, good,

befitting, kindness." Therefore the word 'Ma'aruf' cannot be given
: |

i
the meaning of a ‘"reasonable scale'. It may he a reasonable

amount, but not a reasonable scale.




173)

Mataa'um-Bil-Ma'ruf in its Arabi~ meaning in the Holy Quran

cannot mean "maintenance on a reasonable scale". If amplified, i

means a compensation in the form of a presentation of some means

l

of enjoyment which ' is an article of everyday use and which can
A |

take the shape of a dress, money, chattel, property or

j l

means of enjoyment according to prevalent

any other
I '

practice. That even the
Prophet (S) was not asked to provide maintenance were he te set

free from marrjage bond any of his wives is clear in Ayat 24 ot

Sura Al-Ahzab(33) as follows :-

"b Prophet! say/To thy Consorts:/"If it be *hat ye
«desire/The 1life of this world,/And its
come!/I. will provide for
free/In a hands?me manney . *

glitter, “then
your/Enjoyment. and sel  you

* As for Sunnah, the Prophet (S) himself divorced a wife named

Zaonia 'with a partingjgift

f a pair of dresses (Bukhari Sharif,
Behgali translation by Shaikhul Hadis Maulana Azizul Hug, 6th

Volume, p.227, published ..12 Hijri). The Prophet(s) directed a

= : 5 Y 4
man named Hafs Ibne Mugira to pay mata‘a Lo his divorced wife

Fatema even though he lamented that he had no means to pay it. The

" Prophet (S) said, yéu have to pay mata'a even though it is a

quarter to one kilo of dates. (Assunatul Kubra by tmam Baihaki

Vol. 7' (out of 10}, p. 257). The Sahabis of rhe PBrophet (3), the

Tabeyis, the Imams of all the four schools of thought in Islam,
and the recognised commentators from the rd century Hijri upto
the 15th. Centu}y Hijri have never deviated from the Eollowing

propositions with regard to "ata'a:-

1 Mata'a is a parting gift to divorced women as a comfort
' " and solace for the trauma ti. y suffer from divorce.

2 As it "is a presentation denoting Gudliness, courtesy,
equity, handsomeness and reasonableness, 0o Limit has
' -~ - -

.
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been fixed in its payment. It has been lett to the
pleasure and means of the husband,
Since mata'a is a presentation, the ftuture life of the
wife or her post-divorce financial position ‘has not

been made a subjectmatter of consideration while giving
mata'a. :

Mata'a is ‘a temporary one-off gift and is ot a matter
to be given repeatedly or at inteirvals.

S Mata'a has never buen judicially enforceable because it
is a gift. A valid gift, once made, is judicially
enforceable, but no one can comped another Lo make a
gift through' a rocess of law. "There are however
opinions in favour of the view that
described in Ayat 236 of Sura Al-Bagarah(2) car,

. maintain an action for mata'a in a court of law, as
mata'a is a legal due, not a mere gift, in such cases.

divorced women

i

These are in short the established Ijma on mata'a tor the
last 1400 years and we do not find any reason from the impugned
judgment why this long-established ijma should be broxke:n. Dr.

Abdul Karim, a former Professor of Baghdad University and

a Lawmous
jurist says in his Al Wajiz fee Usualil Fig! & pp, 186-187:
"Among separate opinions if tluiie 15oa Ccongensus on oa
particular matter, then it iz nol teamissille 1o create i
such a third flow of . inion which c¢reates dissension

in the consensus for it amounts

established ijma and is not
Aty . < ‘

translation is ours).

to breaking of an
“~rmissible." (English

We, therefore, find that the learned Judges' re-opening of an
]

issue which is estaglished in the Holy Quran itself, by the iladith
! >

of the Prophet(S), by the Sahabis and Tabeyis, by the opinion of

i P
the four Imams of four schools of thought and by commentatcrs
during the last 1400 vears was unwarvauted, uncalled Ffor,

impermissible and without any rhyme ov reason. The learned Judges

5 .

, |
some of the interveners supporting the rospondents have taken the

~in the impugned judgment and some of the learned Advocates for




498,

or;ginal Eaglish tganslation of Ayat 241 of Sura Al-Baqgarah(2) of

|

the Hol, ¢ an by Allama Abdullah Yusuf Ali to be the Holy Quran

itself and have interpreted the Holy Quran by laying emphasis on
and interpreting the English words used in it and have not cared

to interpret the said Ayat by using th- arabic text. A translation

of the Holy Quran is not the Holy Quran and by treating a

translation tc Dbe s? the learned Judges committed the greatest
blunder. (
'1f left a destitute after divorce, the divorced women, under

r1slamic dispensation, is entitled as of right te claim maintenance

from their opulent prescribed relations. [f£ not so available, the

State is bound to maintain them. Those who ao not find solution to

the proplems of destitute women atter divorce within Shariat may

. usefully explore a compulsory realisation of Zakat by the State
and wili coon £ind t%at the. -+ will b o dearth of recipients of
Zakat. '

The lear..,d J lges' conclusion that under Ayat 241

‘maintenance is to be paid to divorced women for an indefinite
period until remarriage ~r till they lose their status as
divorce=s has taken even some of Lhe learned Advocates of somz of
the ' interveners for the fespondents by surprise and they have

'-c&nceded that this is an abrupt conclusion without any reason. One

!
Of.;hem has however submitted that maincenance till remarriage is
not a novel concépu falling down from nowhere. several tafsirkars
h;ve &nderstood.Ayat 241 Qo be so. We have also been referred to
the Report of the Family Laws Commission of the Govevnment of

1
Pakistan, presided over by Abdur Rashid, €.J.. and publ ished in



enacted to give effe‘t ti¢ some

in the absence of any reascn in the fwpugned judgment, by
g

263

the Fakistan Gazette Extraordinary
vl

recommending that the

. ZU-6+%6. The report

proposed ma’rimonial Court  shall pe

empowered to order that a iwusband lius L6

pay maintenance o Lhe

divorcéd wife for life or rill remarriage, comsented that a lavge

number of middle-aged women, who are being divoread without o
|
or reason, should not be thrown on the veet witivut & root

PR < - < u)ve'-
their heads and without any means

|
their children. 7That! report 1i1s nut an

Of  susraining  themss|ves and

interpretation of Ayar 241

and in any case the Muslim Family Luws Ordinsnce, 1961 which was

of the recommendations of that

.

Committee, did not enact that recommendation in the Ordinance. The

tafsirkars referred to hav-s given their individual opinions, which

have never been crystallized into an Ijma. We may profitably quote

from the eminent jurist Gazi Shamsur Rahman's [afwses Smern si%esa

bl
i

S1¥J (Commentaries on codified Islamic Law! at o A1 as follows -

¢ MSAQI BATATS SICEGH TECD AfA%I 440 73 ), wlermsre)
=T SlETmeS FE AN TTRM DR SW I L@ o0 48
IZF BRATS G | 9 [FEEH FAWE ACILCAA e Yrea meirgee

QS g

("So it emerges frc:. the above discu.sion that a
husbanid divorcing his wife is bound ta maintain her
only upto‘ the completion of v iddat period. ALl
fadihs of all ages of all schaeols of thought «ore
unanimous on this point." (Euqlish rranslation is
ours) .

)

Maintenance upto pe-mary dages e bese ot "." ,l'“" l“'“wi%

v ¥

" i
learned Advocates of some ‘cf the intervaners AR

o




Y )
respondents on the ground of (1) a humane, just, eguitable and

|
fair approach as an obligation wupon the rvighteous and

12); on
equitable doctrine.

It has besn urged that the wotd 'mata’a’ has been ueel oo the

Holy Quran at least in 14 places (2:36; 3:14; 24:2%; 28:61; 33:53;

40439; 43:32-35; 57:20; 80:24-32; 33:28; «..40: 2:241; 31:49 and

2:236), referring to and qguoting from a booklet entitled "A Way to

Islam" with a commentary fie aun undisclosed source oin the cover

page of the book ‘describing the ook "inspiring and demanding®

written by the author-Judge of the 1impuyned judgment Mr. Jjustice

Mohammad Gholam Rabbani and published during the pendency of this

appeal for free distribution in Ociober, 1994 by two NGOz, ramely

~— 1

Bangladesh Jatiya Mohila Ainjiby Samity (8JMAS) and Institute of
democratic Rights (IDR). The BJIMAS has =ntered appearance in this

appeal as an intervener to support the iwmpugned judgment, It has
1
peen argued frem that book what  matatat in Gl mamed Ayats
means livelihood, enjoyment, anythina wcoupnected with wealth,
' |

worldly belongings, gold, silver, adornmencs, {rdiLs, meal,

convenicrices, goods .and chattels, provisicns. Therefore the
|
(I :
meaning of the word 'mata'a' in Ayat 241 of Sura Al-Bagarah(2)

cannot but be bprovision or maintepance, as written in the sa1d

L}
book, as also in the argument advanced.
The conclusion reached in the argument 15 in the natuve ot a

forced ‘onclusion, because ‘provision' in the sense of legal,

formal and regular supply of necessities of life and livelihood at

intervals, as in the case of maintenance, was nevexr the meaning of

i

]
mata'a in any of the named Ayats. Nor mata'a means maintenance, ds
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W - 3 - .
‘e have seen earlier. If CLhis meaning ‘o oiver |
Virry 10 wild iy

i Counter

o A ats 233' - ‘ 5
t % 236 and 237 of Sura Al - Bill;-ll ah(2) and }'\y ALy o nd 7
. 3 el

(e} Sura At-Ta ; ) Al 1
Talag(65). 1t is plainly inhuman, uninsr et ah)
£ : ' “cqiitabln

5 : !
an ;
d unfair to impose on a man the burden of main
| alulaining a4 divorced

woman whom either he has not even touched oy from whe
| i} rom whom he roceives

no consideration after di : S
divorce. Marriage in Islam is a contract

both religious and social in nature and after the contract -nds
> -he cor ‘nds,

1 i

the only consequential benetits ave those dosoribed carlivy a
e AL L s AT a o

forced and laboured interpretation will leaa

|
contradictions with the aforesaid Suras and Ayat:s

to diserepaanecuies and

Pl=2ading next trat no controversy should be created on the

.

¢ {
meaning of mata'a ana reading Suras and Ayats <£:229, 231 and 232

'

and 65:2 in the light of Sura 2:106, it has been argued that while
the Holy Quran repeagb it..-lf, it bketlers and makes progressive
Provigions to meet - the challenges of time. "Part with them on

.

equitahle terms" (65:2), 'set them fres' (2:231) and other Suras
and Ayats, it is argued, are signs in the Holy Ouran and are

guidelines for applying the equitable doctrine. Mata'a should be

regarded as cbmparable to pension and retirement benefit. It can

_‘be done‘By way of "making a gift" (we are quoting from the learned

Advocate's written submission) ©f a |hous: and property.

agricultural land, fruit bearing trees #&tc. which will gonerate a

cbntinuina income for the hapless divorce:s.

The second argument 1is contradictery to the first. Having

asserted first that under the principle of a humane, just,

equitable and fair approach as dn ol ‘sation upon the righteous,

the word 'mata'a' in Ayat 241 cannot but mean provisiom ¢



!
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main i 4
tenance, it 18 now argued that CONL ravers i ALK o
bt BN ' nata'a’
can 'gi ' s : y
Pe @ 'gife! of an inco “9e€nerating property Surely one can
’ 303 e
make a 'gift' to his divorced wife of

a «jc:x:crous amount or a
substantial property if he wishes, but still & will ba 3 ‘gift
which one cannot compel another to make tLhrough a process of law,
Both branches of tgis particular

submission do not therafore leaq

1

to the conclusion that mata'a means maintenance.
1l

Some Muslim countries have eénacted laws to provide for
compensation to the wife in the

case of arhitrary repudiatio, by
the husband. If Ayat 241 lhad spoken of mata'a as a compensat ion
fé; arbitrary divorce, what was the necessity O enacting laws to
remed; these ills ? And where are

the words "arbitrary divorce" in
Ayat 241 ? These laws are therefore
|

241. Laws in Muslim Lountries like Syria,

wutside of the scope of Ayat

.

Jordan and Bgypt make an
arbitrary divorce on the part of the husband a condition precedent

to payment of compenkatic.

to wife, the amount of compensation

varying from country to country, but not exceeding maintenance for
three years, as in the cuse of Syria. Jordan

and Egypt grant
maintenance for 1 year and’ 2 years respectively. The point to note

I . . .
here is that in these statutory laws, no liability has been
imposéd upon 'men even in a case of arbitrary divoree, to provide

: 1 Lnite vic ] re-
maintenance to divorced women for an indefinite period till

- = . . is
marriage. Only in Tunisia, if any material or moral dirjury

e ; , when the
caused to either spouse as a result of divorce (not

: : ind woman may
husband Aarbitrarily divorces his w1§e: an injured

¢ A v ards, for
receive an allowance, liable to revision upwards or downw '
- '

t
: 3 wege statutory laws are not
her lifetime or until she 'marries. These st<




SPrudence 4 wilj

=!l"l'.f'/!~,_ e e Lo
on thellnterprepation of Ayat 241,
1
U : : T
nder the Strict 1nCerp1eLar.1cn Of the word hatata a1l tl
. i « 121
can bel given is three Pieces of c¢loth sufficient for a
womar; .

divo) eg

Lo pray. The maximum that can be given ig half of ¢y i
= R A

money fixed, But, oﬁ‘ COUrse, instances have

that

. = pProvided e 35
Hazrat Hasan Bin Alj (R} gave his divorced wilte 10,000
Dirﬁams in those days., It our \.uviersl:m.di.nz_.) that 1 e Huly Ouranp
has left the quantum of mata'a Lo Lhe fodliness Yense ol justiece,

equity and fairness on Li.  part of

voluntary payment.

Another strict 'interpretation ig that Ayat 241 is relateq to
only those women who have been described iq Ayat 236 of Sura Al-
.Balqarah (2}, because af rthe MEeRlin o which  Avat 240 wag
revealed, as described earlieyr. 1t 285 Sgied It Avat 247 i an
elaboration of Ayat 236 and is therefore Limited to those verced
women who are described in Ayat 236. Tha 1 ~pay Vview (Tafsir ibne
!

Kasir, a disciple of Imam Shafi) is that the presentation «~f a

: R \ o and
suitable gift is obligatory iu the case 0f 111 divorced women anc

y R K s H 3 236 bt 3Sura
1 of women r= Epl red Lo IoAvYa o~
not merel in t‘he case 1 L (3]

' is that if it is so, then the
Al-Bagarah (2). The counter-argument is that if
. B et
3 3 ce consummat ton it whose dow
ivorced before consumma
women who have been divo
also a
. | et hallf of the dower bubt a
! ! t oniy get hal
has been fixed will no
Lsions Lz of
ift which is contravy to the provisions ot Ayd
suitable gift which
’ i X o3 roccan lLaw
| )‘ To obviate this difficulty the Morecc
o o this
Sura Al-Bagarah (2).

EA {FE R Bl i i < 31 ’v
y o > {58 4 (2 [0 1eyat I o
E oV ldes, ever husba“d Shal L haw 4 2 FRB LS s 3 1 2 £ 32

mata'ai fOI lllS Ci vorcee 1§ Jdivo (5] Xl \)L\;‘.'d"u from v -6‘.’.‘.‘]"““{
) } [4
= R DL
Lvorcee
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Lo his affluence ang her

M2ans, except the

. women for whom a dower
was specifieu and was divorced pPrior to consummat ion ,
concerned with this controversy becausg
n;ta'a is

We are not

e in any view of the matter
i+ voluntary gift Payable by . righteous. A righteous
man will please Allah and TE

ighteous men make a voluntary gift
to all kinds of divorced women it is for Allah o consider whethey
they have acted righteously or not.

ighteousness and

5 mata'a go
hand in hand.

We have ' =en uirged by some learned Advocates ter view the re-
ihterpretatiqp of the Holy Quran from the angle of social justice.
We wbuld humbly suggest them to re-divect their focus on social
justice from the 1Islamic

point of

view and ponder over the

following observations made by the eminjent jurist Gazi Shamsur
|
!

Rahman in his previously-quotod book .t p. 611, as ol lows

3

l“w BT TSI ANAA @ gfmara aifwes 4wy 131 (e=i1e=
L NS AR T ZRANE | SR wifeg @ W oz s
#7 @ e fAara, 7 Al T sMEl s “rsTeaa
Qa:grcrc’ntrc% Iy S Foem | crEm afeern 48 -am
SHACATLANR OIS WFoOET SrmE SAAGTHA  SATTARTAT B
W, A SEAS AT 8 STATASTANE N1 mew #fE | a3 s
f?ﬂﬁt'-snvﬂ IR AMHA  A-TE - SATHAEAS wfars =@a [z,
CBNR ST, FETST Liie SrzE “fasre @a sasweime wfacs ma
oz 1 fEETE IES c@w-e AEA-AEsEcs A@-Bes ~facrs s
Wmmwmemgﬁmmﬁwm
Bratz- ez = -AR THA (o7 afam srEmras sndn s@wE
gm AT Qe STEIR TEE FToE LA HSH mfm; “{faers 7™ aae
m:{rcvl—g'x-nm wifing @ FSCATAS oifasrunife et

: e i intelligent
B e SeE)alra‘;e te}'zxetilr\-lb;;n 1czsponslb11it1es a:?f
pbserve, i Vehe be males or females. Each one ;.,
duEieny ,AWhether ; yhis/her maintenance. ‘The dont‘é
responélble forh responsibilities of the hu:_-;.bar; e
excepk ons .are t‘ fep and thoase ofF the (Uli“-'d‘-a'; 5
maintai_.n L wlw 'rdg bl elhey Sarce adults "an--ﬁ ;OL
mai-nt:afn their]_v:; .As in this society P-H"'-‘DL::‘L\LU. s
r;\ain:_lal:o L:::_‘rs‘:ai:. .l'heir adult sons and daughters, =
oun T d
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a]..so 2 m;an r]ivoz.n';nq Bis Wit 2 qpen (R TR FETE S Wk Enr gy
hisg repu .Lated wile. As g LU S8 L T R e
of man and wom.n inte  hasbana  and Wi L
mEual responsibiliv a5 il s fes owEd:
;SO also a talag or severai . ot MALYIAG Lot breaks
‘the bond between lhusihand i Wi e Jant v e S vipn bk
to their pre-marriage situcrion and the two tuen inito
Lwo separate persons Having no mitual relationship wich
each other and there is .n end o heia mutual
responsibilities and i iy i

ah ) '!.l'll
and ey ear o

(BT ¥ &4 1§ B | h‘.l-,

Aftor the second head ity ot ki R RSSO R ) (e O i 8

i
98 and we reserved tlie appreal oy idepment  weo Poupd an A datly

newspar.>r "The Daily Star" on. G-1l- 98 i aiw it
' " |

"Opinion" column an ArLlclc WrlLten by he Jearned authos dudge of

irage rder

the impugned judgmen: =ntitled “Muslim Law ;. Maintenance of g
Divorced Woman". 'l‘he_ ST 0 GRS G 8 €] FOA ki, Bnowing tull owoll 1 lal
his judgment was subiidice under appeal  and that rhe appeal was
being heard in this DiQision. thought it Vit and proper va justify
the impugned judgment and to Say  that b understood  hat Lhree
objections were now being raiscd ajoinst it and aftes nea ity those

objections he: replied to the sam:. We leave it Lo

S learned
author-Judge himself to ponder whether o comment on a subjudice

matter at a "ime when tie matt.: was being heard by this LDivision

 and was kept reserved fut judgment Wil not Gtt vact the wogsolvief
of contempt of Cour‘t: A B eeet iRt e Wit o St Daeencineg

the judgment of this fourt. He will i, pronder whether such

conduct is in keeping witii judicial propricty. e will alao ponder

: Al AR T el whiy
as to whether his judqm.,l‘l 77 ] S L TR R PRI 4 TR MRS (I i Y

- & . S Sl e : sl
should it need supploementarion I'he B B AR it

;dmissioh that rhe impugned udgument  ioooan dncomplete

inadequate judgment which b

v
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expressed in the impugned  judgment . Frthor, g N
’ ; i ST “arned
Judges of the High Court Division start (o Llowing the PAample of
e LIRS

the learned author-Judge, i+ should be g matter of concery b s
3 e

learned author-Judge himself as Lo what will happen te judicial
< via

y discipline in future. In cu MOt -50-short mxperisnce an i :
2NCE a8 Judgss ane

lawyers we have not ever found any  learned Judge committing such
act of indiscretion. It is our earnest hope that the learned Judge

will desist from committing such an act in fature .

In the result, the api-2al is Al lowed awithout any order aoako

-_ costs. The impugned judgment and onder of the High Court Division

l .
are set aside.

i LATIFUR RAHMAN.J:- T m adding lew lines in support of the £
8 ; main Judgment. The judgment of the High Court Division is devoid .

| of any justifiable veasons, based on no sources of lslamic Law,

such as, the Holy Quran, Sunnah., Ijma and Oiyas and is also

of great antiquity and high authority for the last four

o ; hun&red years.

The broad queétion that vomes up lor congsideration

~:a'p'p'e.av;L pre-férred by the formey husband-appe 1 ldl\ll.,io.ﬁ:.

?efsdn after divorcing his wife i bow

¢ scale beyond the period of
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The family court granted maintenance to the divorced wife

for the period of Iddat, namely, three months at the rate of
Tk'IOOO/T per month. On appeal the maintenance during the period
of iddat of three months was maintained. In revigsion, the High
Court Division, of course, awarded maintenance to the divorced
wife till remarriage.

Before the High Court Division no one appeared on behalf of
the present appellant to support the Rule. Even the divorced-
respondent accepted the maintenance during the period of Iddat.
After hearing the learned Advocate of the respondent, the learned
Judges suo-moto took up the quention whether the divorced wife
could claim maintenance beyond the pcrioa of Iddat. At the firat
place, this exercise of such an important matter should not have
been made at all by the Judges as there was no argument on this
point by any of the parties. Secondly, such an important matter
should not have been considered by the learned Judées themselves
to the prejudice of a party without any notice to the parties and
being unaided by any help from any amicus curaie or from any

authority on Islamic law. It seems thal the learned Judges of the

High Court Division primarily accepted the English version of

the translation of Verse No.241 of Surah Baguara of Abdullah

Yousuf Ali. Abdullah Yousuf Ali translated the meaning of

“Mataaon bil-maaroff” in Verse No.241 of Surah Baguara as

“maintenance should be provided on a reasonable scale”. It

appears that for arriving at a conclusion that a divorced woman

is entitled to maintenance beyond the period of Iddat for an

indefinite period till she remarries neither any Quaranic
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injunction nor an uidar £
J A Y guidance iIrom the last fourteen hundred years

by Muslim Jurists was sought for other than adopting the English
translation of Abdullah Yousuf Ali. This exercise of such
FE an

important matter which touches at the fundamental of Islamic law

ought to have been considered in the ¥ione of- Sebodts

injunctions and other sources of Islamic law.

The basic source of Islamic law is the Holy Quran, the

divine book revealed to the Holy Prophet. The other sources are

“Sunnah” which means the practice and the precedents of the Holy

prophet. As a source of law hadis is as binding as the principles

of the Holy Quran. LlJmwa as 4 wvource ol law hau been established

by agreement and consensus amongst highly qualified Muslim

Scholars of antiguity. Qiyas is the last source of Islamic Law.
This is reasoning by analogy. In comparison with other three
sources of Islamic Law it is less important. If there is no
guideline from the loly Quran then one depends upon the usage of
the Prophet. If that also fails, then one should follow Ijma and
finally his own reasons. It iu very surprising that in the
judgment of the High Court Nivision none nf rhe sources of

Islamic Law was taken note Of, pbut a literal translation was

adopted of verse No.241 of Surah Baquara only and on that basis

such a great issue of Islamic Law which governed the field for

j is really
the last fourteen hundred years Wwas discarded. TE &

i take note of
strange that the ljearned Judges even did not care te :

i ! ; ny recognized
correct translation of the Arabic phraseology fyom any

Ar b . d - : f ] 3 ] d h ]fd #
ry . Abdullah Yousu All Cx ans ate the WO »
abpic 1cC tlolla

erse 241 as
wMattaa” which appears Th. the. Holy Qurdi, Ve 2
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*maintenance”, whereas the usual word for maintenance is
"Nafaqga” . Famous Arabic dictionary such as, ‘Al-Manjid’ and ‘Al
Magrib’ had translated “Mattaa”

3s wearing clothes (minisum one

set) house-hold stuffs, small capital and ordinary goods given to

‘ .
women after divorce. Thus IL uppedry thal inner meaning of

“Mattaa” has not been correctly derived €from any Arabic
dictionary and rightly appreciated by the learned Judges who
wrongly arrived at the conclusion that in the context of Verse

No.241 of Surah Baguara it means maintenance. Whereas it is not
maintenance at all in Arabic meaning. The learned Judges of the
High Court Division did not give any attention to the real

translation of the two Arabic words =Mattaa” and “Nafaga” and

wrongly held’ that a divorced woman is entitled to maintenance

till she remarries. The Bengali Lranslation of verse Nos. 241 and

242 of Surah Baquara as rtrannlated by King Pahad Quranic

Publishing Project, Medina, reads as follows:-

SR SR @fie TS B st fFarm sepmd wws crew

*ATTWIATAD Bom AT | ATETAT ITIC W COTHIAR Wy

T B 7= WA ONSS OETEE W ZATE erra |

These verses as quoted above only reflect that Allah has given

direction to righteocus peoplelsy&vwis) and this has nothing to

do with the maintenance of a divorced wife during the period of -

Iddat . : ;
i e
In Verse No.241 of Surah Baguara, the word ‘Gy@vi—vikvez' is

very significant which indicates rHgy wETE  eet =REmEnT

Reading Verse 241 along with the preceding Verses of ‘Surah

Baquara, 1 understand of giving 'Mattaa” to a divorced woman who




been over. as g understand the term ‘Mattaa’ from‘ Arabic
traﬁslation, it means certain benefits, Privileges ang gifts in
any form by whatnoever nawmes you  call io anLmbon: Or the
‘righteous' ag enjoined by Allah iy

the Holy Quran. ‘Mattaa’ {g
given once at a time at the time of divorce,

The learned ‘Judges of

the High Court Division whe are

Muslims discarded the decision of the Privy Council in the casge

of Aga Mohammed Jaffar Bindanim vs,

Koolsoom Beebee, ISLOR, ~ 25

Calcutta-449 on the ground, inter alia, that the learned Judges

were non-Muslims; that Article 8(LA) of the Constitution of

in Amighty ‘Allah

that Second Surah
Baquara, Verse 121 indicates continuous Study of the Quran which
K conformity with the dynamic, Progressive ang univergal

character of Islam.It ig indeed Surprising and shocking to note

that the:-Muslim Judges of today deviateq and in reality failed to

understand and locate the Sources of Muslim Law and gave a wrong

interpretation of maintenance of a divorced woman according to

their whims and caprice without following any pronouncements of

Muslim scholars of the past.

As a matter of fact, in the Privy

Council decision the British Judges decided the law on the basis ®@
oﬁf

.

the pronouncementn made by the Munlim durviaen, whoreas the

Mualim Judgen of today qave  {heir i ndependont: opintbﬁ-

disregarding the Muslim Jurists of the past. This judgment

_Wholly untenable in accordance with the entablished pri;



e : ' '

of Muslim law.

Thus,

it appears thar the reanonnings on which the

dictum of the Privy Council was discarded ave fallacious. The

Judgment of the High Court Division is full of contradictions and
anomalies as the learned Judges in one breath said that no oﬁe
knows the hidden meaning of the revealed book except Allah and at

the same time they understood the inner meaning and only accepted

the English translation of the verse of the Holy Quaran by

Abdullah Yousuf Ali and gave their own interpretations by

ignoring the interpretation given by the recognized Islamic

scholars of the past. As a matter of fact I do not find any basis

of the 1learned Judges' interpretation, other th?n the only

English translation of Abdullah Yousuf Ali. Can it be the basis

of such an important interpretation of a verse of the Holy Quran?

Under the Mohammadan Law marriaqe is a civil contract and

not a sacrament. The rights and obligations are created

immediately on _che contract of marriage. Even after divorce,
namely, cessation oL marrlage it is locumbent Loy the woman whose
marriage is dissolved by divorce to wait for a certain period
which is called “Iddat“, a period of waiting, during which they

will abstain from marrying another person. This abstinence is

imposed to ascertain as to whether she is pregnant by the former
husband so as to avoid confusion to parentage after divorce. The
duration of Iddat of the woman is subject to menstruation in
three courses. When mirvlage Lo dluuolved by deatly, “ Lhe duration
of Iddat is 4 months and 10 days. The waiting period for a
pregnant woman is‘4 months and 10 days or until delivery which

ever period is longer. Thus during this period of Iddat under the




: '.61‘\1‘}(- without reference to other verses on the same subject.

{B9)

law, 1. an 18 encit - L . inte h
a a 41 ed o ma i n &4 filie a
c V()[t:e(i woma enance an 1

precluded from taking a second husband

In the Holy Quran there ig No clear direction for paymant

of maintenance to a divorced woman. Vergse 228 of Surah B
-4 aquara

translated in Bengali reads an follown:

" Q¥R SIS Arerten arey fes WP vty et wara

This in ﬂ. directrion af AlTah t'l.l'r'lll vined a1 1y ll-ly o
vy . ran, ,

Iddat is a period ol waiting. After divorce the marriage tie

between the husband and wife is dissolved and after the

dissolution of marriage there remains no obligation between the

parties outside the contract of marriage, but due to the period

of TIddat outside the contract of marriage an obligation for

payment cf maintenance has been created according to Muslim Law

I have already rciterated wvarlicr thal in verse 241 of Surah

" .
Baquara the word "IIET" means a woman who got immediate

divorce and this has no referernce to the period of ‘Iddat’. The

learned Judges of the High Court Division, of course, took note

of Verse 228 of Surah Baquara but did not consider verse 228
along with verse 241 of Surah Baquara. Verse “Al-Talaque” has
Seen revealed by Allah 2/3 years after verse Baguara. This verse
was also not taken note ol by the liigh Court bivision. The
learned Judges did not care to read other verses in the Holy
Quran to arrive at a correct interpretation of qiving maintenance

to a divorced woman after the expiry of the period of ‘Iddat“.
It is not proper and advisable to interpret one verse in a

disjointed manner and LO ageortain the real meaning of one verlg




T™Tere are reveral g o DU I ey that aftor
divorce the wife in antitled 14, o Ll s e

dut by Lhe period of

ity ¢

Iddat, In vl vane ol SN Rty Vet

il and ulhers, 9
DLR(1957) 455 a

held “in ehis

OHly  entitled Lo I hree monthg
maintenance under the Mohammadan Law lor the 'iddat: period” . 1n
the case of Most. Marium Vs. Kadir Box, AR, 1929 {Oudh) 527,
Stuart, Chief Justice_ held that "Marium ig entitled o

maintenance during the period of Iddat and not after that period

was expired. She is thus entitled to the maintenance foy three

months”. In that decision the English Judge took note of several
decisions of British-India wherein it was held that a divorce
wife is entitled to maintenance during the

period of 1Iddat.
Reference wmay e e Lo e e b bong, e Pttt ton of  pin
quammad, ILR, Allahabad Series(1883) Volume (V) -226 wherein
Mahmood,J. has quoted From Hedaya wlieg o FAdat s bwen def ined

as “the term of probation incumbent upon a woman in consequence

of the dissclution of marriage after carpal connexion; the most
approved definiticn of iddat is the term by the completion of

which a new marriage is rendered Tawful” .

The learned and illustrious Judge had also quoted Hedaya
wherein it has been clearly stated as follows:-
“Where a man divorces his wife, her subsistence and lodging

are incumbent upon him during the term of her iddat, whether the

civorce be of the reversible or irreversible kind. The_argumgnt;’

of our doctors is,

that maintenance is a return for custody, and

o

ﬁﬁﬁpgquyﬁggégl continues on account of that which is th? chief
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has also gquoted that all Muslim Scholars, Jurists and Shahabis
were unanimous on this point that a divorced woman is entitled to
maintenance during the period of Iddat only. If any one gives a
contrary opinion today that would be against Ijma and woula not
be accepted in accordance with Muslim law and Shariat. He has
further quoted that Imam Abu Hanifa, Imam Abu Yousuf and Imam
Mohammad :rwere of the view that pregnant woman is entitled to
maintenance till she delivers the child and a divorced woman is

only entitled to maintenance during the period of “Iddat”.

Mré. Rabeya Bhuiyan, learned Advocate appearing for the
appellant placed before us some changes in Islamic law in
Malaysia, Egypt and other Muslim countries. In Malaysia, where
Shafi law is followed, a divorced wife is entitled to “mataa” in
addition to iddat maintenance and mahr..The amount awarded under
this head are not large, but the Malaysian wife is also entitled
to a division of matrimonial property on divorce. The 1latter
derives this benefit from Malaysian customary law which has been
incorporated into Malaysian Muslim Law.

Mrs.Rabeya Bhuiyan has alsc pointed out before wus the
legislations on this point in other Muslim countries such as
Morocco, Iraq, Turkey,Libya, Tunisia, Syria and Algeria. Through

rational and progressive interpretation of Islamic principles

maintenance has been awarded CO Ppoor Muslim women who are

divorced and deserted. Under Mchammadan Law maintenance during

the period of Iddat is Jincumbent upon a former husband. A

divorced wife can legally and lawfully realise maintenance for

.

the period of Iddat. But the right to “Mattaa” loosely used as




gﬁince beyond the pericd of Iddat may be

statutorily

vided for the poorer women who are destitute and are sulfering
in the hand of unjust and cruel husbands. It can be argued that

for giving benefits to Muslim women laws way be made as has been

made in peveral Munmlim countriecsn and the Leneficial legislation

will not be against Muslim personal law and will be in consonance

with the ldman ol juol fee, Colorance aml comguonclom 1 hat

Lhin lloly

. Quran enjoins upon all righteous and true Muslims.

In her written submission, Mrs.Rabeya Bhuiyan has frankly

admitted that the decision of the lligh Court Division appears to

be too wide, but as in our country many women ave divorced by

their husbands without any fault of their part some legislation

may be made fox the good of Muslim women community in Bangladesh.

According to her, many divorced women in our

country suffer as

they have no economic and educallonal backyround Lo support them.
She urges this Division to make observation to provide for a

fair, just and reascnable legislation to remove the extreme

hardship of divorced women in our society. Such statutory

recognition of benefits and privileges for a divorced woman will

not be in conflict with Muslim Law.

J.
MOHAMMAD ABDUR ROUF., J. :- I have had the privilege of
going through the judgment proposed to have bheen delivered by my

learned brothers.

I fully agree with the reasonings and the
A}

conclusion drawn by them in alowing the appeal. I do not propose

£o add anything more.




BIMALENDU _BIKASH _ROY

CHOWDMURY . J

s I have had the

advantage of reading the erudite judgments of my learned brothers.

1 entirely agree with their reasoning and with their conclusions
on the general or secular aspects of the case but would like to
add a further ground in support.

Plaintiff No.1 Shamsun Nahar

gaguim never appealed against the decree of the original court nor
did she take any appeal therelrom. She did not also prefer any
revision. In such circumstances the learned Judges of the High

Court Division had no jurisdiction to give her any turther relief

beyond what was granted by the first two courts below.

The question of entitlement of a divorcee to maintenance till

her remarriage or death under Verse 241 of Sura Al-Bagarah is

novel and to my mind difficult. It is not essentially necessary to

decide it in this appeal. I would therefore refrain from

‘expressing any opinion thereon.

Accordingly I too would allow the appeal.



