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(Judgment)

Mahmudul Amin Choudhury C.J.: These appeals by leave are against

judgment and order passed in Writ Petition No.4938 of 1999 by a
Division Bench of the High Court Division which was filed as a public
interest litigation questioning the validity of certificate dated 4.4,.1999
of Bangladesh Bank giving no objection for the incorporation of BRAC
Bank Limited by Bangladesh Rural Advancement Committee briefly
known as BRAC a society registered under the Societies Registration
Act, 1860 and the Memorandum and Articles of Association of BRAC
Bank Limited and its certificate of incorporation issued on 20.5.1999
by the Registrar of Joint Stock Companies. Further case of the writ
petitioner is that pursuant to the issuance of the aforesaid certificate
of no objection dated 4.4.1999 BRAC proceeded to incorporate BRAC
Bank Limited with the Registrar of Joint Stock Companies and Firms.
Thereafter BRAC invested moneys in the purported BRAC Bank
Limited to the extent of Tk.19,99,400.00 being 99.97 percent of the
paid up capital of BRAC Bank Limited as is evident from the
Memorandum and Articles of Association of the Bank. It is apparent
from the objectives of BRAC that BRAC is entitled to engage itself in
charitable purposes and other activities set out under section 20 of
the Societies Registration Act but nowhere under the terms of
registration BRAC is permitted to undertake the activities of
sponsoring, owning, controlling, or operating a banking company or
for that matter an airline, shipping company, construction company

or other commercial enterprises. Further case of the writ petitioner 18

ATTES EB ownership of BRAC in the purported BRAC Bank Limited is not

Superintondont
Appollate Division

consistent with section 20 of the Socictics Registration Act, 1860

“d

Wworeme Court of Bangiadesd

Bl




.7 o ==
f ; e e e
/

Page No. 3

briefly SRA in as much as section 20 of the Act contemplates activities
of registered societies in the field of promotion of science, literature,
fine arts, diffusion of useful knowledge but not as a public company
limited by shares. Further case of the writ petitioner is that the Bank
Companies Act, 1991 provides that a bank must be a public limited
company and must fulfil several other criteria in order to be
considered eligible to be a banking company. Further BRAC Bank
Limited is not a lawfully constituted public limited company since it is -
composed of less than seven persons in as much as respondent Nos.7,
8, 9 and 10 in the writ petition not being separable from BRAC are in
the eye of law one and the same person and one of the subscribers of
BRAC Bank Limited Mr. Syed Humayun Kabir is the present
Chairman of the Executive Council of BRAC with the effect that BRAC
Bank Limited is in reality composed of BRAC itself. If BRAC a
registered society is allowed to own, control, manage and operate the
business of banking in violation of the terms and conditions and laws
of incorporation there will be a serious undermining of the
commercial, financial and more importantly legal framework in the
country with the effect that legitimate and otherwise qualified entities
and persons will be precluded from undertaking commercial banking
and financial activities and serious financial in-discipline will be
ensued in Bangladesh. The writ petitioner’s further case is that to
allow BRAC to invest monies in sponsoring, subscribing, owning,
controlling and operating the BRAC Bank Limited as a banking
company would also render nugatory the intent and purposes of the
Bankruptcy Act, 1997 wherein it has been stated that a charity can
not be sued under the Bankruptcy Act and whereas the proposed
BRAC Bank Limited being owned by a registered society and or a
charitable society can not be proceeded against under the Bankruptcy
Act in circumstances where it would be necessary to do so thereby
severely undermining the fundamental rights of the writ petitioner
and a multitude of individual creditors and depositors afflicted by a
common wrong, injury and invasion. It is also the case of the writ
petitioner that by their common action the respondents in the writ
petition have attempted to circumvent the law and have committed a

fraud on several statues.

ATTESTED Before the High Court Division respondent No.l of the writ

petition filed an affidavit-in-opposition and his case is that BRAC is a
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registered society having been registered on 18.12.1972 in accordance
with the SRA 1869. Their objection is that the writ petition as filed is
not maintainable on the ground of locus standi of the petitioner to file
the writ petition and laches as it was filed after over eight months of
issuance of the alleged impugned order and after seven months of the
date of the certificate of incorporation for which declarations are
sought. Their further case is that BRAK Bank is a lawfully constituted
banking company duly incorporated with the Registrar of Joint Stock
Companies as a public limited company under the Companies Act,
1994 and respondent No.2 of the writ petition has legally given the
certificate of incorporation. Neither the Bangladesh Bank order (P.O.
127 of 1972) nor the Banking Companies Act, 1991 impose any
particular requirement for a person to be a sponsor of a banking
company. Respondent Nos.8, 9 and 10 of the writ petition are the
lawful shareholders of BRAC Bank Limited being citizens of
Bangladesh with high experience and having the legal right to spcnsor
any commercial bank. Respondent No.1 of writ petition rightly, validly
and justly issued letter of no objection dated 4.4.1999 to allow BRAC
to incorporate the draft Memorandum and Articles of Association of
the proposed BRAC Bank Limited and respondent No.2 of the writ
petition rightly issued the certificate of incorporation of the Bank on
20.5.1999. The Memorandum of BRAC clearly authorizes BRAC to
invest its moneys in purchasing shares of a corporate entity whether
it is a banking company or otherwise. The terms of SRA 1860 has not
put any legal bar to carry out such activities of BRAC to augment its
income. BRAC by purchasing shares of BRAC Bank Ltd. is in no way
covering itself to or acting as a public company limited by shares and
the ownership of sharers in BRAC Bank Limited is conducive to the
charitable activities of BRAC which are fully within the ambit of the
activities as contemplated under SRA 1860 and as such are not
barred by either SRA 1869 or any other law, rule or regulation for the
time being in force. BRAC was given permission to sponsor BRAC
Bank Limited fully in accordance with all the relevant provisions of
law. Their further case is that the writ petitioner has failed to identify
any single provision of law which has been violated in allowing BRAC
to own shares in BRAC Bank Limited. Their further case is that
BRAC’S liability in respect of the bankruptcy of BRAC Bank Limited

ADpeliate Division
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shares held by it in BRAC Bank Limited. BRAC Bank Limited as a
public limited company and a banking company and not being a
charitable organization is fully subject to the provision of the
Bankruptcy Act, 1997. The writ petitioner has completely failed to
identify any particular fundamental right which might even
conceivably be affected by virtue of the fact that BRAC is not subject
to bankruptcy proceedings under Bankruptcy Act, 1997. The instant
writ petition in the nature of public interest litigation is not
maintainable in law and also on the ground of gross laches and lack
of standing in as much as no objection letter was issued by
Bangladesh Bank dated 4.4.1999 and seven months after the
issuance of the impugned certificate of incorporation dated 21.5.1999
in respect of which declaration were sought in the writ petition and no
ground having been made out on which such delay can be justified
and on the ground of manifest lack of standing of the writ petitioner
and the writ petitioner has no genuine grievance. Their further case is
that section 20 of the SRA 1860 permit the registration of the
Societies for the purposes stated therein. BRAC Bank Limited is a
properly formed banking company which is duly incorporated with the
Registrar of Joint Stock Companies as a public limited company
having complied with all applicable laws, rules and regulations for the
time being in force. The certificate of incorporation under section 24 of
the Companies Act, 1994 was duly granted by the Registrar of Joint
Stock Companies and is conclusive as to the incorporation in respect
of BRAC Bank Limited. This company has been lawfully constituted
and given certificate for commencement of business dated 20.5.1999.
BRAC is a charitable organization and registered under the SRA 1860.
The Memorandum of the Society of BRAC clearly permits the BRAC to
invest money in purchasing shares of a corporate entity be it a
banking company or otherwise to obtain permission from the
Government or any public body for exercise of its right to sponsor a
banking company which in its judgment is conducive to the
attainment of its charitable and social welfare activities. It is
submitted that the participation of BRAC in BRAC Bank Limited is
intended to ensure that credit is provided to low and middle income
groups in order to enhance their earning capacity and their social

welfare and in order to generate income as dividend for BRAC which

be utilized to carry out its charitable and social welfare activities |
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/ and SRA 1860 has not created a legal bar on the carrying out of such
F activities by BRAC. BRAC by purchasing shares in BRAC Bank
Limited is in no way covering itself to or acting as a public company
limited by shares, BRAC has been given permission to sponsor BRAC
Bank Limited fully in accordance with all the relevant provisions of
law particularly those of Bangladesh Bank order 1972 SRA 1860 and
BCA 1991 as well as the Companies Act, 1994..~
On hearing Syed Istiaq Ahmed, learned Advocate appearing for
the petitioners in Civil Petition for Leave To Appeal No. 375 of 2000
and Mr. Rokanuddin Mahmud in Civil Petition for Leave to Appeal
No.441 of 2000 leave was granted in the following terms &

1. The High Court Division erred in holding that for
a society registered under the SRA 1860 to start a
commercial enterprise like a bank to earn profit should be
ultra vires section 20 of the SRA 1860, in that there is no
prohibition imposed on a charitable society registered
under section 20 of the SRA 1860 to prevent it from
investing its monies in shares in a commercial enterprise,
so long as the profits earned are wholly devoted to
charitable purposes, and further that the SRA 1860 was
enacted, as its preamble states, “ for improving the legal
condition of societies” by giving registered societies a legal
entity, the right to own property and the legal capacity to
sue and to be sued._ ~

2. The High Court Division erred in making the Rule
absolute as by doing so it was in effect winding-up a bank
which had been incorporated seven months earlier,
obtained a licence, and made all necessary preparation to
commence business within a few days time, as it is not
permissible, or appropriate, for the writ jurisdiction to be
invoked or exercised for the purpose of winding-up a
Bank, in disregard of the provisions of the BCA 1991 and
without any determination of the issues and consideration
of the interest of shareholders and other stakeholders of
the general public. :

3. The learned Judges of the High Court Division
acted wrongly in not holding that the Societies
Registration Act 1860 does not put statutory limitation on
BRAC to invest their money to BRAC Bank Ltd. and erred
in law in holding that such investment would be ultra
vires section 20 of the said Act../

4. The leave petition involves interpretation of

ATTES D §everal laws and involves the question of general public
importance. _
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Mr. Rokanuddin Mahmud, learned Advocate
appearing for Bangladesh Bank-petitioner in Civil Petition
No. 441 of 2000, submits that the writ petitioner has no
locus standi to file the writ petition and he did not disclose
how he was aggrieved. He next submits that the writ

petitioner is guilty of serious laches in that the writ
petition was filed after 8 months and 8 days from issuing
‘no objection” and after about 7 months of incorporation of
BRAC Bank Ltd. the High Court Division committed an
error of law in not discharging the Rule on that count
alone. Lastly, he submits that the letter of no objection
ahd incorporation of BRAC Bank Ltd. having been done in
accordance with law the High Court Division was wrong in

striking down the same.

Dr. Kamal Hossain, learned Advocate appearing on behalf of
appellant No.1 submits that the writ petition which was described as
a public interest petition is not maintainable as no fundamental right
let alone right of the petitioner has been infringed and the petitioner
failed to show as to how the right of any vulnerable and socially
disadvantaged class of person was infringed for which judicial
protection was sought in public interest. In the present case even
according to the writ petitioner as pointed out in paragraph 20 of the
writ petition only those persons mentioned therein have been
prejudiced who are potential sponsors of banking activities who by the
stretch of imagination can not be characterized as a vulnerable weak
or socially disadvantaged group on whose behalf a public interest
petition could be filed by the petitioner. It is submitted that the writ
petition is nothing but a gambling in litigation ohly preferred on behalf
of certain vested quarters who used the petitioner in their attempt to
get a favourable decision keeping themselves behind curtain and as
such the writ petitioner can not file the writ petition as a public
interest litigation. It is submitted that the writ petition was brought in
respect of a no objection letter dated 4t April, 1999 and a certificate
of incorporation dated 20.5.1999 after a lapse of nearly eight months
at a time when just a few days before the bank was to start its
operation and as such the petitioner is not entitled to get any relief in
the writ jurisdiction because the same is barred by laches. It is
submitted that the BRAC was duly registered under the Societies
Registration Act, 1860 and there is no basis for contending that a

iety registered under this Act as a charitable society is prohibited __
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F. v or precluded from undertaking activities which can generate profit so
that the same could wholly be devoted to charitable and social welfare

activities. Dr. Kamal Hossain submits that the onus is on the
petitioner to show a law which prohibits BRAC as a society registered
under the aforesaid Act from investing in shares of BRAC Bank
Limited. Placing the provision of section 23 of the Contract Act Dr.
Hossain submits that this section clearly provides that for an
agreement to be held unlawful it must be forbidden by law. BRAC is a
subscriber to the Memorandum of a banking company. The
Memorandum and Articles of Association are a contract allowing
members to carry on business in accordance with the provision of the
Memorandum and Articles of Association and unless BRAC is
forbidden to enter into such a contract the same is lawful and a
contention to the contrary is misconceived and unfounded. It is also
submitted that the contention that Clause 3(xv) of the Memorandum
of BRAC should be read subject to Clause 3(i) is not tenable since
Clause 3(xxiii) of the Memorandum clearly sets out that each object
shall be construed as an independent clause not subject to any other
clause. Dr. Hossain submits that the High Court Division committed
wrong in this respect. He also submits that BRAC not being prohibited
or precluded by any law from undertaking activities which can
generate profit was also expressly empowered by its memorandum to
invest its money and there is no basis for contending that clause 3(xv)
of the memorandum is ultra vires. Since 1972 it was never suggested
that this clause is ultra vires. BRAC has carried on over the years
activities which are profit earning and the profit they are utilizing for
charitable purposes. It is also contended that the case of the writ
petitioner that clause 3(xv) only allows BRAC to invest in other
charitable societies is misconceived since investment means use of
money for earning a return (profit). It is also submitted that clause
3(xi) is to be construed harmoniously with clause 3(i) and 3(xxiii).
There is no inconsistency or conflict in investing money for profit
earning activities so long as the profits are wholly applied for
charitable purposes. This proposition is fully supported that activities
for profit is taken to be distinct from activities conducted for the
purpose of making profit. Dr. Hossain further submits that the
contention that granting of no objection certificate by Bangladesh
in favour of BRAC Bank was ultra vires because the BRAC Bank
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memorandum was not subscribed to by seven persons and/or
because it was not done in compliance with the requirement of section
14A of the Bank Companies Act, 1991 is totally misconceived. The
BRAC Bank Limited submitted its Memorandum and Articles of
Association duly signed by seven subscribers and a certificate of
incorporation was duly issued on 20% May, 1999 and this certificate
has a conclusiveness under section 25 of the Companies Act, 1991
and the Government also granted a waiver under section 121 of the
Bank Companies Act in respect of the provision of section 14A of the
Act. So there is no substance in the contention that Bangladesh Bank
acted in a discriminatory manner. Placing the provision of section 14A
and 121 of the Companies Act Dr. Hossain submits that the High
Court Division erred in concluding that by granting exemption under
section 14A Bangladesh Bank showed favour to BRAC Bank Limited
when no such ground was raised in the writ petition itself. On the
point of discrimination it was argued that the same was raised not by
the writ petitioner but by one of the amicus curiaes without any
objective basis based on a misconception of relevant facts and
applicable law. It is submitted that the power of waiver was exercised
by the Government pursuant to section 121 of the Bank Companies
Act and not by Bangladesh Bank. Certificate of incorporation was
granted with full jurisdiction and the Registrar clearly acted within his
power to grant such a certificate. He further submits that the High
Court Division manifestly fell into error in considering the issue of
.h'fting of the corporate veil. This doctrine is applicable to cases of
fraud or where in war time a company is in fact own or controlled by
the enemy state. This doctrine has no application. At the time of
incorporation of the Bank as well as of the society everything was
disclosed and duly considered at the time of considering the
application for granting no objection certificate by Bangladesh Bank.
It is also submitted that the High Court Division committed wrong in
their finding that a society registered under the SRA 1860 was
required or permitted only to invest in bonds and securities as
provided in section 20 of the Trust Act. This finding is wholly
misconceived as the Trust Act is expressly limited in its applications
to private trusts and even has no application to public or charitable

trusts leave alone to a society registered under the SR Act 1860. Dr.
ATTES : \ A
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of investment made by BRAC on the fund received from abroad. It is
submitted that as long as money received as foreign donation is

invested to generate more resources for charitable purposes neither

the Government in exercise of its regulatory powers nor the donors
have any objection to such investment and there is nothing on record
to show that any such objection was raised either by the Government

or by Bangladesh Bank against investment made by BRAC for
submits that this is fully in

generating more resources. Dr. Hossain
consonance and in compliance with the Government policy directive

that NGOs should become less and less dependent on dénations and
reliant which is only possible

should become more and more self-
rnment

income generating activities. The Gove

through engaging in
generate

has been encouraging the NGOs engaging in activities to
income so that they become self-reliant and may conduct their welfare

activities. It 1s also submitted that BRAC now relies to the extent of

nearly 80 % on its own resources and 20% on donors. It is submitted

that if the judgment of the High Court Division is to prevail then all

BRAC activities and the activitics of all other NGOs which have
succeeded in generating resources through income generating
activities and expanding their charitable purposes will face irreparable
damage and destruction to the detriment of the countless number of
poor and disadvantaged persons including women and children who
are beneficiaries of their programmes devoted to poverty alleviation,
education, heath and income and employment generation for the poor.

Appearing on behalf of the appellants Syed Istiag Ahmed,
learned Advocate supporting the submission made by Dr. Kamal
Hossain further added that BRAC Bank has its own restriction as
provided in their memorandum. Placing the provision of section 20 of
the Societies Registration Act Mr. Ahmed submits that this section
does not regulate the income generating activities. He submits that
| this provision providcs for registration of a charitable society whose
| activities are governed by their memorandum and when the registered

society generate their income in lawful manner same can not be
as invested money in BRAC Bank Limited
randum

questioned. Here BRAC h

which is very much lawful and not prohibited by the memo

and the purpose of this investment is to generate more income for

nding on charitable activities. Mr. Ahmed submits that one should
ATTESTER. . .

t lose sight of meaning of words investment and spending. If a
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charitable society is established only for spending money received
from different sources for charitable purposes then the society will be
completely dependent upon donations and alms which is not
desirable. So for generating income for charitable purposes such a
society may invest its own money and the Government also is
inducing the N.G.Os. to generate their income and not to depend upon
donation. Mr. Ahmed submits the main object of BRAC is charity and
for fulfilling that object they may invest their money in such a project
which may generate income and BRAC Bank Limited is such a
project. He submits that certificate of incorporation of BRAC Bank
Limited has a presumption of its conclusiveness under section 25 of
the Companies Act with the incorporation of BRAC Bank Limited. This
conclusiveness cannot be questioned in writ jurisdiction. He submits
that for generating their own income for using in charitable activities
BRAC can invest its money in Bank and in the present case surplus
money has been invested. Mr. Ahmed placing the judgment of the
High Court Division submits that the High Court Division it appears
construed BRAC Bank Limited as BRAC. BRAC is only a shareholder.
He submits that incorporation of BRAC Bank Limited can not be
questioned in the writ jurisdiction by the writ petitioner. This may be
questioned at the instance of the Attorney General in appropriate
forum. He submits that in filing writ petition and seeking relief therein
the writ petitioner in a clever, and indirect way wanted to wind up
BRAC Bank Limited. As an incorporated Bank the same may be
windup at the instance of Bangladesh Bank and not by any other
authority or person. Furthermore when a bank is incorporated this
can be windup at the order of the High Court Division under section
64 of the Companies Act. Learned Advocate further contends that the
writ petition is not a bona fide one and the writ petitioner it appears
from the averments made in the petition represented a vested interest
or quarter who failed to impress how he is prejudiced by the
incorporation of BRAC Bank Limited and the writ petition is silent on
material discrimination and arbitrariness though the High Court

Division has found this. He contends that the BRAC Bank Limited has

not in any way infringed any of the fundamental rights of the writ

petitioner as enshrined in our constitution.
ATTESTED Mr. T.H. Khan learned Advocate on behalf of the Chairman of
BRAC supporting the submission made by Dr. Kamal Hossain and __
Buperin®hadeni
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Syed Istiaqg Ahmed added that a society registered under section 20 of
the SRA may invest its surplus moncy and this section has not put
any restrain in investment. BRAC is also registered under the Foreign

Donation Ordinance wherein also there is no embargo in investment

for generating income to be used in charitable purposes. He further

submits that there is no complain against the BRAC that they are

using foreign donations in a manner not contemplated under this

Ordinance. There is also no prohibition clause in the Ordinance itself.
He also submits that the writ petitioner has been used as a ploy by

certain interested quarters and he himself is not an aggrieved party.

Furthermore no public interest is involved in the matter as it would be

evident from the averments made in the writ petition. Alleged persons

who intended to float such a banking company are not coming before
the High Court Division with the plea that they have been

discriminated by Bangladesh Bank or by the Government.

Mr. Rokanuddin Mahmud, learned Advocate appearing on

behalf of Bangladesh Bank submits that for incorporation of a Bank

no permission from Bangladesh Bank is necessary. The Registrar of

Joint Stock Companies is empowered to incorporate the same, in the

present case Bangladesh Bank only gave a licence to operate as a

banking company which is not in challenge and once a company is

incorporated it can only be windup in accordance with law and it is

well settled that a banking company could not be wind up at the

instance of a stranger but it is only to be made at the instance of

Bangladesh Bank and in view of the clear provision of law the writ
petitioner has no right to initia

case. Mr. Mahmud submits that
dup BRAC Bank Limited which is a

ther he submits that when the writ

te a winding up procedure in such a

the present writ petition has been

filed as a camouflage to win:

concept unknown in law. Fur
roceeding of winding up of a bank

t the relief indirectly. In the
pted to

petitioner can not initiate the p
directly he can not be allowed to g€
present case the writ petitioner in an indirect manner attem
windup BRAC Bank Limited. He submits that the High Court Division
Rule absolute and thereby

commiited an error in making the
C Bank Limited which has been

n to banking has been given long
d of justice

thing was._

closing/winding up of BRA
incorporated and whose permissio

ATTE before filing of the writ petition. He su
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complete and nothing was left with Bangladesh Bank. He submits

I3

there is nothing wrong or mala fide in it. He submits that the law on

the winding up of a bank is very clear and it is only the Bangladesh

Bank which may initiate such a proceeding. He also accepted the

submission made by Dr. Kamal Hosain on lifting the veil as there was

no hide and seek in the matter and the whole matter was before

Bangladesh Bank and considering the pros and cons permission was

accorded. ..~

He also submits that se
on to section 64 of that Act in respect of

ction 65 of the Companies Act which is

applied without derogati
winding up of a bank company and he submits such winding up
should be at the order of the High Court Division under section 65 of
the Companies Act and in any matter of winding up the Companics
Act will not apply. It is only the Bank Companies Act that will apply.
The learned Advocate contends that the case of the petitioner is that
there was nepotism in the matter of granting licence to BRAC but
where is the material to show or indicate that there was nepotism? He
also submits that the writ petitioner in such a case can not claim
discrimination as he was not a sponsor of any bank. The only person
who can claim discrimination is by that person who has been actually
discriminated. The writ petitioner in the present case has not at all
been discriminated. So he has no cause of action. Pointing attention
to certain remarks made by the High Court Division against
Bangladesh Bank learned Advocate contends that such allegations are
not there in the writ petition and the High Court Division has

exceeded their jurisdiction and authority in making such comments

which should be expunged. As regards lifting of the veil, Bangladesh
Bank has given the licence to BRAC Bank Limited and BRAC has not

proached Bangladesh Bank with any veil. It is a society registered

ap
o invest their

under the Societies Registration Act and they went U
unspent money and after a long deliberation Bangladesh Bank
of BRAC it appears that
they have not gone with any veiled identity but the High Court

Division committed illegality in dealing with the BRAC as BRAC Bank
ank Limited is 2 legal entity
Bangladesh

granted the permission and from the conduct

Limited disregarding the fact that BRAC B
wherein BRAC is only a shareholder and nothing more.

ATTESTED
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£ Bank on being satisfied granted licence. So there is no scope of lifting |

the veil.

t"" \/
Mr. Tawfique Nawaz, learned advocate appearing on behalf of
the writ petitioner-respondent on the other hand submits that the |

learned Advocate appearing on behalf of the appellants argued the

case beyond the scope of leave granting order. Placing the leave

granting order Mr. Newaz submits that the scope of the appeal is very
limited. He submits that Annexures ‘A’, ‘C’ and ‘C-1’ of the writ

petition has in fact undermined the fundamental right of the writ

petitioner and multitude of individuals including the intending

promoters of Bank Companies and other societies. The writ petitioner

is an expert economist and was attached with many banking

companies and as such has every right to move the High Court

Division in writ jurisdiction to ventilate grievance on behalf of
aggrieved persons and in such a situation the writ petition is

competent. He submits that though it was argued that in an indirect
way it is being tried to wind up the Banking Company but the fact

remains that the company has not yet started any business and in

such a situation before any damage is caused to the public the same
may be nipped in the bud. So there is no wrong in moving the High
Court Division in its writ jurisdiction. While interpreting the provision
of Societies Registration Act it should be borne in mind that in such a
law no prohibition clause is required to be incorporated as a Society
Registered under this Act is permitted to prescribe its activities as
mentioned in the Act itself. There should not be any clause indicating
the prohibition of certain act. He submits that no provision or rule is
required excepting the words mentioned in the law, others are taken
to be prohibited and in the present case BRAC is required to
undertake charitable activities. It can not undertake any business
activities such as initiating or establishing, a bank, prohibition of
such activities are there in the Act itself. In respect of foreign donation
it is submitted that these donations are received for charitable
purposes and not for business purposes and the same can not be
invested in business. So the prohibitions are there in the law and it
should be found out accordingly and the High Court Division has

\ done this. He further submits that money received by the BRAC for
charitable purposes can never be used other than the purpose for

S Eﬁ:ieh it was received. The amount received for charitable purposes ,
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o can not be alienated, If the money 18 invested in a bank and in case of

Fis e fallure this money meant for charitable purpose will be lost and

f there is always a risk in it, Mr. Newaz suibmits that Memorandum and

Article of Association of BRAC has not authorised it to invest money in

the purchase of shares and did not have any legal capacity to initiate

i hanking company which is completely ignored by Pangladesh Bank
and the Registrar of Joint SLoc { Companies at the time of issuing the
fmpugned Annexures. The High Court Division correctly held that

Memorandum does not consent to the purchase of

Article 3(xv) of the
v in ne much as allowing BRAC to B
ing BRAC from a society to a

It is also submitted that

ahare by BIAC RAC Bank Limited

will cause n metamorphosis chang,
logally allowed.
trar of Joint Stock Companies when

orders completely disregarded

company which is not
Bangladesh HBank and the Repis

jssuing their respective impugned

wection 92 of the Code of Civil Procedure which is applicable in the

fncts and circumstances of {he present Case. It is submitted that in

the investment of the fund of the charity in any undertaking beyond

the scope of the trust the consent of the Attorney General would be

required and as HBRAC is a charitable society such consent is very

much required to invest its funds in BRAC Bank Limited which has

not been obtained. It is gubmitted that this provision has not been

by Bangladesh Bank and Registrar of Joint Stock
ed Annexures. This provision of

esh Bank and Register of

considered

Companies before jssuing the impugn
law was disregarded completely by Banglad
Joint Stock Companics and as such the petitioner had/has authority
to move the High Court Division as has been done in the present case.

In this appeal at the very outset an objection has been raised by
Dr. Kamal Hossain and Mr. Rokanuddin Mahmud on the competency
f the petitioner in filing this writ petition in the form
tigation. They argued that this writ petitioner has
di to file the writ petition as he is not
ple for mitigating their common
quarter who are utilizing this
e learned Advocéte placed
Mohiuddin

or locus standi o
of public interest li
absolutely no locus stan
repregsenting the common peo
grievance but is representing a vested
writ petitioner. In support of their claim th
reliance on the principle of law enunciated in Dr.
Farooque's case reported in 49 DLR (AD)1. It appears that in

paragraph 1 of the writ petition the writ petitioner himself gave his

ccedent as a citizen of Ban ladesh, a distin ished
ATTESTED ’ 5
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14{,. Economics, sometime President of the Economics Association of
& Bangladesh, Director of the Institute of Business Administration,

/ Dhaka, a member of the Cabinet in the Governmens, enjoying high

reputation nationally and internationally for his involvement and

contribution to economic and financial matters of the country and in

paragraph two of the writ petition it has been mentioned that the writ

petitioner holds the constitution of the Republic in high esteem and
feels that it is the sacred duty of every citizen to safeguard and defend

the constitution and to maintain its supremacy as the embodiment of

the will of the citizens of the Republic. In paragraph 20 of the writ

petition it has been mentioned that if respondent No.4 is allowed to

own, control, manage and operate the business of banking in violation

of the terms, conditions and laws of incorporation, there will be a

serious undermining of the commercial, financial and more

importantly legal framework in the country, that legitimate and

otherwise qualified entities and persons will be prejudiced from
undertaking commercial banking and financial activities and serious
financial indiscipline will be imminent in Bangladesh. In paragraph 21

of the writ petition it has been mentioned that if respondent No.4

invest its money in sponsoring, subscribing, owning, controlling and
operating the purported respondent No. 5 bank as a banking company
it would render nugatory the intent and provisions of the Bankruptcy
Act, 1997 wherein it has been stated that a charity can not be sued
under the Bankruptcy Act and whereas the proposed respondent No.5
bank being owned by a registered society and/or a charitable society,
can not be proceeded with under the Bankruptcy Act in the
circumstances where it would be necessary to do so thereby
undermining the fundamental rights of the petitioner and a multitude
of individuals i.e. creditors and depositors afflicted by a common
wrong, injury and invasion. In paragraph 22 of the writ petition it has
been asserted that respondents acted deliberately and in a calculated

manner in complete disregard of the laws of Bangladesh including the

legal status and capacity of respondent No.4 to establish a public
company and a banking business and further in disregard of several
other laws which would bind respondent No.4 to own, control,
subscribe, operate and dissolve itself or for that matter protect the
interests of the depositors and creditors of respondent No.5. These are

AT TES BQ’! all the writ petitioner put forward in support of his competency or
—
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locus standi to file the writ petition as a public interest litigation. The

High Court Division dealt with this matter by stating that the

petitioner is a well known professor of Economics an expert in finance

with vast knowledge and experience in the banking sect
1e judgment. The

or. A detail

introduction of the petitioner has been given in t
lved with the affairs and

petitioner has been described as a person invo
management of banks in Bangladesh for a long time. With the

background he has, he is not constraine
ntioned case. The petitioner is

d by the confines laid down

by the Appellate Division in the aforeme

a citizen of Bangladesh he is not a busyb:
son nor does it appear that he has

dubious goal for generating

ody or interloper. There is no

allegation that he is a litigious per

; acted for a collateral purpose to achieve a

publicity for himself or to create mere public sensation, in fact little

publicity is given to the case. Rather his interest in the subject matter

seems to be bona fide to espouse a pub

wrong in as much as there has been a gross violation
oreign Donations

lic cause involving public

of the laws

relating to the Societies Registration Act, 1860, the F
(Voluntary Activities) Regulation Ordinance, 1978 affecting the
fundamental rights of an indeterminate number of people including
intending promoters of banking companies as well as indigenous
association of persons who steadfastly adhere to the laws of
Bangladesh. These are all in regard to the writ petitioner’s bona fide in

filing this public interest litigation and how the High Court Division

dealt with. -
This writ petition has been filed under Article 102 of our

constitution which provides that the High Court Division on the claim
of any person aggrieved may give such directions or orders to any
person or authority including any person performing any function in
connection with the affairs of the republic as may seem appropriate
for the enforcement of any of the fundamental rights conferred by
Part-3 of the Constitution. So any person who is aggrieved as provided
under this Article may move the High Court Division for issuance of
certain orders and directions and who is the person aggrieved in such
alleged public interest litigation has been clearly and thoroughly
discussed and decided by this Division in the Case of Dr. Mohiuddin
Farooque reported in 49 DLR (AD)1. In this decision Justice Mustafa
{TTEST Eﬁ:&l has disposed of the question of locus standi in the judgment in
pathgraphs 47, 48, 49 and S50. It has been propounded that _

tondend
‘ Appoliate Division
._.“-'...\zﬂlw { Bangladeod
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interpreting the word “any person aggrieved” meaning only and

exclusively individuals and excluding the consideration of people as a

collective and consolidated personality will be a stand taken against

the constitution. It has been held that in sO far as it concern public
the fundamental rights of an

wrong or public injury or invasion on
ember of the public being a

indeterminate number of people any m

citizen suffering the common injury or common invasion in common

with others or any citizen or an indigenous association as

f a foreign organization

distinguished from 2 local component O
d and has the

espousing that particular cause is a person aggrieve
ction under Article 102 of the constitution.

right to invoke the jurisdi
Kamal Justice B.B. Roy Choudhury in

Agreeing with Justice Mustafa
paragraph 97 of this decision has
that the expression person aggrieved means no

is personally aggrieved but also one whose he

held that inescapable conclusion is
t only any person who
art bleeds for his less

fortunate fellow beings for a wrong done by the Government or & local

authority in not fulfilling its constitutional or statutory obligation. In
paragraph 9 of the judgment His Lordship the Chief Justice observed
that in a petition filed under Article 102 of the Constitution the court
will have to decide in each case, particularly when objection is taken

not only the extent of sufficiency of interest but also the fitness of the
person for invoking the discretionary jurisdiction under this Article
102 of the constitution. It has also been held by the Hon’ble Chief
Justice that ordinarily it is the affected party which is to come to the
court for remedy. The court in considering the question of standing in
a particular case, if the affected party is not before it and if it finds no
satisfactory reason for nonappearance of the affected party it may

refuse to entertain the application. This is clear a decision on the

matters of locus standi/bona fide of a writ petitioner in a public

interest litigation. It has been settled that expression “person

aggrieved” means not only any person who is personally aggrieved but

also one whose heart bleeds for his less fortune fellow beings for a

wrong done by the Government or & local authority in not fulfilling its

constitutional or statutory obligations.v"~

Herein the present case before us we have found how the writ

petitioner tried to agitate the point at issue before the High Court

Division in this type of public interest litigation. The writ petitioner

has not mentioned anywhere in his petition how less fortune people A

ATTESTED
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are being prevented in moving the High Court Division in such a

matter and it has not been mentioned how the petitioner himself and

other less fortune people are affected by the impugned order. In the
e writ petitioner has described him as a

of economics with high reputation and as a
s and he also stated that

s will be precluded

writ petition itself th
distinguished professor

men of high standing in the field of economic

legitimate and otherwise qualified entities of person
from undertaking commercial banking and finan

1 cause serious financial indiscipline in the field of

cial activities and

impugned orders wil

financial matters in Bangladesh. In the entir
moved the High Court

nothing to show that the writ petitioner
and on behalf of himself and also of other less fortunate
and means to invoke the

e writ petition there is

Division for
the society who have no source

persons of
r these less fortunate people

jurisdiction of the High Court Division 0
are in any way affected by the impugned orders. The main contention
or concern of the writ petitioner is tha
cause serious financial in-discipline in Bangladesh and other
objection is that the legitimate and otherwise qualified entity of
persons will be precluded from undertaking commercial banking
that those who are capable of establishing a

t these impugned orders may

activities. This means

banking company may
s. This indicate that well to do people of the country

banking companies Or financial

have a cause against the issuance of the

impugned order
who are capable of establishing
undertakings will be affected by the impugned orders and these
people sure are not less fortunate people in our society. So the

annot move the High Court Division under Article 102 of

petitioner ¢
e so called less

the Constitution to protect the interest of thes

fortunate people in the society. The High Court Division observed as

follows :
\
bject matter seems to be

lving public wrong
lation of the laws

«rather his interest in the su
bona fide to espouse a public cause invo
in as much as there has been a gross vio
relating to the Societies Registration Act, 1860, the
Foreign Donations (Voluntary Activities) Regulation
Ordinance, 1978 affecting the fundamental rights of an
indeterminate number of people including intending
promoters of banking companies as well as indigenous
association of persons who steadfastly adhere to the laws

ATTESTED of Bangladesh.\~
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The averment made in the writ petition and decision arrived at

by the High Court Division clearly indicate that this case can not be

construed as a public interest litigation as propounded in Dr.

Mohiuddin Farooque’s case. The writ petition has been filed just to

protect the alleged interest of intending promoters of banking
retch of imagination can be styled as less

companies who by no st
d in the writ petition that this

as not been allege

fortunate persons. It h
writ petitioner has any connection whatsoever with any existing bank.

petitioner’s status can be construed as
cle 102 of our

So in no way the status of an

aggrieved person as contemplated under Arti

constitution.
Learned Advocates Dr. Kamal Hossain an
submits that the High Court Division approached the point at issue

from an apparent wrong angle. Both of them submit that the High
t the BRAC is precluded from

d Syed Ishtiaq Ahmed

Court Division indirectly decided tha

undertaking any project or investing their moneys in any undertaking

excepting an undertaking sponsored or supported by the Government

or state sponsored securities. Learned Advocate submits that the High

Court Division took BRAC as a trust as contemplated under the Trust

a matter of fact the same is not a trust but a Society

Act though as
Registered under Societies Registration Act. v’

Before going further let us look into the provisions of the Trust
Act. All trusts created come within the purview of Trust Act and Trust
has been defined in section 3 of that Act. It provides that a trust is an
obligation annexed to the ownership of property and arising out of a
confidence reposed in and accepted by the owner, or declare and
accepted by him and the Trust Act provides that subject matter of a
trust must be property transferable to the beneficiary. Section 20 of
the Trust Act provides that where the trust property consist of money
and can not be applied immediately or at an earlier date to the
purposes of the trust, the trustee may subject to any direction
contained in the instrument of trust may invest money on the
securities i.e. promissory note, debenture, Stock or other security of

the Government. Section 20B of the Trust Act also provides that
and it can not be applied

trust may subject to any

where the trust property comprise money
immediately to the purpose of the trust, the

ATT prohibition or restriction imposed under the instrument of trust invest
ES amount not exceeding 25% of such money subject to maximum _
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7 WE |

limit of investment in any security list with Stock Exchange of
Bangladesh. It has also been provided that in determining the exact

that may be invested under sub-section (1) at any

amount of money
der this section and

given time the money already invested if any un
also under section 20(F) shall be the maximum limit of investment at

that time. It has also been provided that nothing in this section shall

be construed to be a bar to authorise to invest trust money by the

author of the trust beyond maximum
appears that the Trust Act itself has provided for certain restrictions

on the investment of the trust money an

limit of investment. So it

d there are certain projects

~ where the trust money may be invested. ,_—~
Admittedly the BRAC as a Society has
Societies Registration Act 1860. The preamble of the Act provides the
e Act was promulgated and those are meant for
Societies established for the

been registered under the

purpose for which th

improving legal condition of the
science or the fine arts, or for the diffusion of

promotion of literature,
ction 20 provided

useful knowledge for the charitable purpose and se
that charitable society may be registered under this Act. It also
provided in this Act that a charitable society must have a
Memorandum of Association showing the name of the society, the
object of the Society, names, addresses and occupations of the
Governing directors, committee or other governing body to whom by
rules of the Society, the management of its affairs is entrusted and
copy of the rules and regulations of the Society certified to be a correct

copy by not less then three of the members of the Governing body

shall be filed with the memorandum of association. Section 3 of the
Act provides that after registering the Society the Registrar shall
certify that the Society has been registered under this Act and it has
also provided in section 6 that every Society registered under this Act
may sue or be used in the name of the president, chairman or
principal secretary or trustees as shall be determined by the rules and
regulations of the Society. In the entire Act nothing has been
mentioned as to the procedure or limitation on the investment if any
to be made by the Society. Section 2 provides that a Society registered
under this Act must have a memorandum of association and it must
contain the rules of the Society regarding management of its affairs.
This indicate that a Society registered under this Act is to be governed
its memorandum of association. Admittedly BRAC is a Society \ -~

ATTEST
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4 registered under the Societies Registration Act and as such it is

guided under this Act and also by its own memorandum.
through the provision of Trust Act of 1982 and

ct 1860 as amended up to date and it appears

We have gone
| Societies Registration A

that by Trust Act the le
ment of the trust properties. The word

gislature wanted to regulate the activities the
function and manage “trust”

has been interpreted in section 3 as follows s _-

a trust is an obligation annexed to the ownership of the
property and arising out of a confidence reposed in and
accepted by the owner or declared and accepted by him for the
benefit of another or of another and the owner : the person who
reposes or declares the confidence is called the author of the
trust and the person who accepts the confidence is called
trustee : person for whose benefit the confidence is accepted
called the “beneficiary” the subject matter of the trust is called
trust property or trust money and beneficial interest or interest
of the beneficiary is his right against the trust is the owner of
the trust property and the instrument if any by which trust is
declared is called the instrument of trust. -

This section also provides meaning of word registered. Under

this law registered means registered under the law for the registration

of documents for the time to being in force. This means that if it is a

registered trust then this must be construed as registered under

e documents are registered..—

Registration Act under which th
the provision of Trust Act it appears

From a consideration of

-that it provides for certain duties and obligations upon the trustees

money or the trust property may be
t Act also authorized the trustees to

and also provides how the trust
utilized. Section 20B of the Trus
invest certain amount of trust money in any security listed with the
Stock Exchange of Bangladesh. The
trustees to invest unused money of the trust._~

From a consideration of this Act it appears that this is a self
r ways and means of

Trust Act also authorized the

contained code and it has provided fo

management of the trust property and its use an

But the Societies Registration Act is a separate law under which

the legislature felt the necessity of improving the legal condition of the

ATTE societies established for the promotion of literature,
E;p for the diffusion of useful knowledge, diffusion of political

d investment.

science, fine arts,
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education, donation or for the charitable purpose and for the said
purpose the Act was enacted in 1860. This provides that any 7 or
more persons for any literature, scientific or charitable purpose or for
any such purpose may subscribe to a Memorandum of Association
and filing the same with the Registrar of Joint Stock Companies form
themselves into a society under this Act. So from this section 1 of the
Act it appears that for forming a society there should be a
Memorandum of Association and such Associations are to be
registered with the Registrar of Joint Stock Companies and the Act
provides for filing of Memorandum of Association and the rules and’
regulations framed under section 2 of the Act for registration and
section 20 provides the types of societies which may be registered.
From a consideration of this Act as well as the Trust Act it is
abundantly clear that a trust is to be registered with the Sub-
Registrar as provided under the Registration Act and all documents
are to be registered with that Registrar whereas a society is to be
registered with the Registrar of Joint Stock Companies and under the
Trust Act the subject matter of the trust is called the trust property
whereas under this Societies Registration Act any 7 (Seven) or more
| persons may form a society for the purpose as mentioned in the Act
by accepting the Memorandum of Association and may get it
registered with the Registrar of Joint Stock Companies. So the
provision of rcgistration' in both the Acts are different distinct and
separate. A socicty registered under the Societies Registration Act
cannot be construed as a trust. These are different and distinct and
there is no ambiguity init. -~

Admittedly the BRAC is a charitable society registered with the
Registrar of Joint Stock Companies as provided under the Societies
Registration Act. So BRAC cannot be construed as a trust. It is a
charitable society for all practical purposes and as it is a society
registered under the aforesaid Act it is guided under the provision of’
this Act and the Memorandum of Association. The provisions of Trust
Act has no manner of application in the functioning of BRAC.
Memorandum of Association of BRAC indicate that this was
established by 7 persons for engaging themselves in charitable

purposes and social welfare activities only on nonprofit basis. As per
rovision of sections 1 and 2 of the Societies Registration Act BRAC is
guided and regulated under its Memorandum which clearly |

ATTES
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formulated how charitable purpose is to be conducted and how to get
fund for the said purpose. While registering this society the Registrar

of Joint Stock Companies has not found anything wrong with the

um of Association or has not found that any of the articles

Memorand
ovisions of the

of the Memorandum to be against any of the pr

s Registration Act. Article XV of the Memorandum provides the

Societie
th money of the society

Society with the authority to invest and deal wi
s may

de by the society itself.
tion

not immediately required in such manner a from time to time be

determined and this determination is to be ma
is entitled to receive dona

from here and abroad and
Article XV has

Article XIV also provides that BRAC

institutions or companies
tive of the society.

their surplus

from persons,
use the same towards the objec
clearly authorized the BRAC to invest
accordance with the decision of the BRAC itself. The embar
s no manner o 1 the case of

money in

go that is

f application ir
Societies Registration Act.
f Association

there in the Trust Act ha
stered under the
Memorandum 0
bargo in the investment

rials on record

BRAC or any society regl

The embargo if any must be there in the

and in the case of BRAC there is no such em
of fund of the society. From a consideration of the mate
we hold that BRAC can not be construed by an
s a trust. It is a charitable society pure and simple as
f Association. When it is a
n of Trust Act has no

y stretch of

imagination a
evident from their Memorandum ©0
charitable society and not a trust the provisio
manner of application in the case of BRAC. —

So in view of the aforesaid and in view of the Memorandum of
Association of BRAC any money belonging to BRAC may be invested
by them and it can be done for the purpose of welfare of the society

and its beneficiaries. The Societies Registration Act has not provided

for any bar in the investment by BRAC which has been there in their

Memorandum of Association._-
learned Advocate appearing on behalf of

a charitable society the

purpose which can not

be invested for any other purpose. He submits that BRAC cannot
f the beneficiaries of the
sible in BRAC Bank.

purchase shares in

Mr. Tawfique Nawaz,
the respondent submits that as BRAC is
money or fund they receive are for charitable

alienate money in business to the detriment o
society and consequently no investment is permis

ATTES D It appears that the BRAC has decided to
BRAC Bank Limited for the purpose of augmenting its resources for
N
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:‘S“;K. I charitable purposes. The profit that would be accrued from
R '::::t:;; 2;;‘/:1:1 :: :sed f’or charitabl.e purposes.»

ubmits that the investment in BRAC Bank
can not be construed as alienation of the money. This has been done
with the purpose of earning profit so that the same may be utilized for
other charitable purposes. He further submits that when BRAC Bank
is a schedule bank there is no chance of alienation of BRAC’s money.
Syed Ishtiag Ahmed submits that when the Memorandum of
Association provided the authority for investment and dealing with the

money of the society not immediately required the BRAC can invest its

money in BRAC Bank Ltd. He submits that there cannot be
investment in charity. The investment is to be made elsewhere. He
submits that there is no embargo for such inv
under the Societies Registration Act or in th
Assoclation. Such investments are permitted under
of Association and there is no bar under the Act a

heard the learned Advocates on this point and it app
decision has held

estment as provided
e Memorandum of
the Memorandum
s well. We have

ears that earlier

the High Court Division of the Supreme Court in a

that income from the BRAC is not taxable as it is being used for
t of 1999 income

charitable purposes but subsequently by Finance Ac
umstances when

from the charity has been made taxable. In such circ

a charitable society can not earn profit how can their income be made

taxable? This indicate that a charitable society can invest their money

and the profit earned from that investment will be taxable and

admittedly donation to the society are not income and they are only

received and it can not be construed as an income earned. If a society |

is prevented in investing its money for augmenting its resources the

society will be dependent only on donations. The Government has
already directed the Non-Government Organizations to augment their
income and not remain dependent on donations both internal and
foreign. So from this it appears that the Government also visualized

the necessity of investment of society’s money for the purpose of
sidering the facts

that charitable
oney to be
r the

getting more resources for using in charities. Con
and circumstances of the case we aré€ of the view
society can invest its unspent money for getting more m
and when there is absolutely no bar unde

spent in charity
on Act and when the Memorandum of Association

Societies Registrati
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of a socie :
i ty has authorized the same to invest their money not
ediately required the same may be invested.
Adms
dmittedly BRAC was registered under the Societies

Regi : S .
gistration Act and this is a charitable society. The controversy has

been raised from the side of the writ petitioner-respondent that as it is
a charitable society it can not invest its money. Their further case is
that BRAC can not enter into any transaction for earning profit. We
have already noticed that Mr. Tawfique Nawaz contended that by such
investment in business fund of the society may be alienated which
has been seriously objected to by Syed Ishtiag Ahmed. He submits

that for the purpose of securing more fund to be used for charitable

purposes the surplus money may be invested and the profit earned

may be used for the purpose for which the charity was established. In
support of his submission Syed Ishtiag Ahmed placed reliance in All
England Law Reports 1958 page 612 wherein it has been found as

follows :- A

“Looking at the way in which the society has conducted its
affairs, I am of opinion that it has made profits. It has not
distributed those profits like a commercial company. Nor
has it returned them to members. It has used them to
build up large and accumulating reserve funds. But the
fact that the society has made profits does not mean that
it is conducted for profit which I take to mean conducted
for the purpose of making profit. Many charitable bodies
such as colleges and religious foundations have large
funds which they invest at interest in stocks and shares or
purchase land which they let at a profit. Yet they are not
established or conducted for profit. The reason is because
their objects are to advance education or religious as the
case may be. The investing of funds is not one of their
objects properly so called but only a means of achieving
those objects. So here, it seems to me, that if the making
of profit is not one of the main object of an organization,
but is only a subsidiary object that is to say, if it is only a
means whereby its main objects can be furthered or
achieved then it is not established or conducted for profit” —

From the above it is abundantly clear that a society registered

under the Societies Registration Act may invest its fund with the
ATTESTE object of getting more money for spending in charitable purposes. The
l%:nain object of this investment is to provide charities to deserving. -
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persons and not to make profit. So the investment by BRAC in BRAC
Bank Limited is no.t for profit. The object of BRAC as found from their
Memorandum of Association is charity and for perpetuating their
object such investment is permissible and we find no wrong in the
same. :

Syed Istiaq Ahmed, and Mr. Rokanuddin Mahmud submits that
when BRAC Bank Limited has been incorporated its existence can not
be questioned by the writ petitioner either directly or indirectly. BRAC
Bank Limited was incorporated admittedly on 20.5.1999 and
certificate of commencement of business was issued on the same date
and the licence was granted on 29.7.1999 and BRAC Bank Limited
was to establish a Branch at Gulshan on 11.11.1999 for which
permission was accorded to BRAC Bank Limited on 21.7.1999. These
? are the admitted facts. It is submitted by the learned Advocate that for

incorporation of a Bank no permission is necessary. It is registered by
the Registrar of Joint Stock Companies who is empowered to
incorporate such a Bank and at the time of incorporation no objection
was raised from any quarter and after observing all legal formalities
and finding no bar BRAC Bank Limited was incorporated. It is
| submitted that once a company is incorporated it can only be wind up
’ under due process of law and BRAC Bank Limited can not be wind up
at the instance of a stranger but only at the instance of Bangladesh
) Bank. Here in the present case the writ petitioner sought the following

reliefs =\ -
(A) to issue Rule Nisi calling upon

(I) the respondent No.l to show cause as to why the
impugned order dated 4 April, 1999 (Annexure-A)
issued by the respondent No. 1 giving its no objection
to the respondent No.4 to incorporate the draft
memorandum of Articles of the respondent No.5 with
the Registrar of Joint Stock Companies should not be
declared to have been made and issued without lawful
authority and of no legal effect and (Il) the respondent
No. 2 to show cause why the memorandum and
Articles of Association and the certificate of
incorporation (Annexures C and C-1) of the respondent
No. 5 incorporating it as a public company limited by
. shares and a banking company should not be declared
as having been made without lawful authority and of

ATTESTED no legal effect.

Appoliate Divisi,
Suorome Court of lu:“
D
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These are the main reliefs sought for in the writ petition. It

appears that by Annexure-A dated 4.4.1999 Bangladesh Bank has
issued a no objection letter for the incorporation of BRAC Bank
Limited which was issued on the perusal of draft Memorandum and
Articles of Association of proposed BRAC Bank Limited and we have
already found that the Bank was incorporated on 20.5.1999 and the

certificate of commencement was issued on the same date and after
the licence of commencement Was

the incorporation of the bank and
branch at Gulshan

btained for opening &
1999 and in that writ
icence. The first

issued and permission was 0
the present Rule was issued in December,

s no challenge on the granting of I
‘A’ which is no objection certificate

les of Association and the

petitipn there i
challenge is in respect of Annexure-

and second one is Memorandum and Artic
Annexures-‘C’ and ‘C-1" It is

belated stage when the

{f business was

certificate of incorporation which are
submitted that by filing this writ petition at a
process of incorporation and commencement O
petitioner in an indirect wa_v.wantcd to gag the

complete the writ
o which one is

functioning of the bank. It is well settled that a relief t
not entitled directly can not also be given to that person indirectly and

from the prayer portion it is abundantly clear that the writ petitioner
wanted to gag incorporation of the bank and its functioning in an
indirect manner when the incorporation is complete. Section 25 of the
that a certificate of incorporation given by the
Registrar in respect of any Association shall be conclusive evidence
that all the requirements of this Act in respect of registration and of
matters precedents and incidental thereto have been complied with

the association is a company authorized to be registered and duly
ration of BRAC Bank Limited

as been issued is conclusive

Companies Act provides

and
registered under this act. So the incorpo

and the certificate of incorporation that h
proof that requirement have been fulfilled and the same is complete as

per provision of section 25 of the Companies Act and in case of

winding up of such a bank the same can only be done as provided

under sections 64 and 65 of the Bank Companies Act, 1991. The bank
which is already incorporated can not therefore be wind up at the
writ petitioner in an indirect manner. The wrt
the root

instance of the
petitioner as found from the prayer portion wanted to cut at

ATTE ; ;
S Q[ incorporation which is not permissible under the law

and on that
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::Z\::: ‘:l)::s::: \f\:ltc (}‘)c:(i)ti(;ncr is. not entitled to any relief. The High
& ppreciate the legal position and wrongly

made the Rule absolute. |
Furthermore other companies which have been incorporated

may be wind up under the provision of the Companies Act, 1994 as
provided under sections 234 and 241 of that Act and unless these
provisions are followed no company could be wind up which has also
escaped the notice of the High Court Division and the writ petitioner
who is a third party having no interest in the Bank can not initiate an
indirect proceeding to wind up an incorporated bank. From what has

been found from the writ petition particularly its prayer porti
process of

on it is
clear that this petition has been filed to knap a winding up
g up process of

the company which concept is unknown in law. Wwindin
in the Bank

an incorporated bank has been clearly set forth
Companies Act and no third party has any say in the matter. The law

is very clear on this point. In the writ petition it has been alleged that

while issuing the impugned certificate Annexure-‘A’ Bangladesh Bank

has taken recourse to nepotism but the writ petitioner failed to
substantiate this allegation. There is absolutely no material to show
that Annexure-‘A’ has been issued because of nepotism. No other

enterprener is coming to allege that due to nepotism exercised in

favour of BRAC Bank Limited his prayer for opening a bank has been
refused. So the allegation of nepotism against Bangladesh Bank is

ess. This incorporation of BRAC Bank Limited and the certificate

basel
y any other

ommencement of business have not been challenged b

of ¢
the question of

existing bank or the intending banking companies. So
nepotism or favouritism in favour of BRAC does not arise. The
petitioner also tried to impress that there is discrimination in granting
licence to the appellant but from the perusal of the judgment itself as
well as on the writ petition and other documents it appears that

Bangladesh Bank set over the matter for several years and on being

satisfied issued Annexure-‘A’ and n
of discrimination towards them. The

o other party came before the High

Court Division with the allegation
ed only by a person who has been
tioner was not an applicant for

discriminated. The writ peti
establishing a bank and the question of discrimination towards him
d the notice of the High Court

does not arise. This also escape

discrimination can be claim

ES éarision. So from all the aforesaid it appears that the writ petitioner in
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jcm indirect manner tried to wind up BRAC Banlk Limited or to torpedo
its activities.

In this matter an objection has been raised from the side of the
writ petitioner that BRAC which is a charitable society incorporated
under the Societies Registration Act can not invest foreign donation
and by investing money in BRAC Bank Limited it has violated the
provision of Foreign Donation Ordinance. v
Mr. Tawfique Nawaz, learned Advocate for the respondent

submits that BRAC as a charitable society has received a substantial

amount of money as donations from foreign donors and those were

ities and not for making any
(Voluntary
978.) This

meant for spending in voluntary activ
investment. The law on the point is Foreign Donations
inance, 1978 (Ordinance XLVI of 1

Activities) Regulation Ord
and expenditure of

Ordinance was promulgated to regulate receipt
ntary activities and voluntary activ
n or

foreign donations for volu ies

rtaken or carried on by any perso
wn free will to render agricullum], relief,

vocational, social welfare and

means an activity unde
organizations of his or its o
missionary, educational, cultural,
developmental services etc. So BRAC as a charitable society can
receive and spent foreign donations fo
it a registered society it has authority

per its Memorandum of Associatio
not created any obstacle in the

r social welfare activities and as
to spend donated amounts as

n and also under the said

Ordinance. But this Ordinance has

investment for the purpose of gettin
charities. The law on the point is silent. Th

g more income 1o be spent in
ere is no bar in the law in
rating activities and if
BRAC Bank it has not

In that view of the

investing foreign donations in income gene
BRAC has invested the unspent donation in
violated any of the provisions of the Ordinance.
de by Mr. Tawfique

matter we find no force in the submission ma

Nawaz. +~
Mr. Tawfique Nawaz,
further submits that both Bangladesh Bank and Registrar of Joint
Stock Companies while issuing their respective impugned orders have
the provision of section 92 of the Code of Civil

learned Advocate for the respondent

completely disregarded

Procedure which is applicable in the facts and circumstances of the

ode of Civil Procedure provides that

present case. Section 92 of the C
y express or constructive trust

in the Case of any alleged breach of an

ﬁeated for public purposes of a charitable or religious nature, or
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where the di :
irection of the Court is deemed necessary for the

administration
of
any such trust, the Attorney General or two or more

persons havi ; :
aving an interest in the trust and having obtained the

consent in writi
ting of the Attorney General may institute a suit for

obtainin >
g a decree for removing any trustee appointing a new trustee

vestin : N
g any property in a trustee directing accounts and inquires etc.

etc.
N
a trust created for public purpose

This Section it appears is meant for
deration

which may be of a charitable or religious nature.
that this section is mean
Act and not applicable to
tration Act. In

From a consi
of this provision it appears to us t for trust
by Trust

nder the Societies Regis
e before us weé

properties which is governed
charitable societies registered u
view of the clear provision of section 92 and the cas
hold that the provision of section 92 of the Code of Civil Procedure has
no manner of application in the facts and circumstances of the case
and we find no force in the submission made by Mr. Tawfique Nawaz.
Mr. Rokanuddin Mahmud, learned Advocate appearing ©on
h Bank quoting the following lines from the

n submits that i
uch unfair and these may

behalf of Banglades
judgment of the High Court Divisio t was an unkind
observation without any basis and is very m

be expunged. The lines are as follows ‘7.

ar of Joint Stock
ted in total disregard of law. It may be
azette notification has
RAC Bank but it shows

both the concerned
removing the restriction
letter. Bank Companies
pline and bring

Both Bangladesh Bank the Registr

|
|
| Companies have ac
i argued that the subsequent 8
removed the legal incapacity of B
| non application of minds by
er no ground for
the no objection
d to impose€ disci
the financial sector. But the actions of
in this case€ are smeared with
accountability; lack of discipline and
e as enshrined in Article 27 of

authorities. Furth
has been given in
Act was enacte
accountability in

Bangladesh Bank
arbitrariness, non-
breach of inequality claus
the Constitution.’ i

tire judgment and also heard the

and also considered the legal
d Registrar of

We have gone through the €n
e of both the sides
hold that both Ban

panies acted within the
Jadesh Bank sat over

learned Advocat
position and we

Joint Stock Com

ATTES Eeregard of law in visible. Bang

gladesh Bank an

frame work O
the matter for 2

f law and no

Superintéhdent
Appellate Division

i‘ut-n Court ““%ﬁ“



long time an
d after prolong deliberations issued the impugned orders

and so is the ¢ ; 5
WERies ase with the Registrar of Joint Stock Companies. Legal
&y that was there in the commencement of the business has

;:lgl:;::::a:z ot:‘ebyGt:e;:: .notiﬁcation' which was not ?ssucd by

gistrar of Joint Stock Companies. It was
made by the Government for which Bangladesh Bank can not be
made responsible. It can not be said that it shows non application of
minds by these authorities. We have already found that there was no
favouritism, nepotism, arbitrariness, lack of discipline and breach of
equality clause in the whole affair right from the starting of the
procedure to get the Bank incorporated and upto issuance of
certificate of commencement of business. We have discussed the
matter at length and we find force in the submission made by the
learned Advocate for the appellant. In view of the aforesaid the

observation made by the High Court Division calls for our interference

and accordingly the same are expunged from the judgment.

We have given our anxious consideration to the materials on
record and after hearing the learned Advocate of both the sides and on
consideration of the relevant law we hold that the High Court Division
committed gross illegality traveling beyond the scope of Article 102 of
the Constitution and in making the Rule absolute which require our
interference. o .

There is, therefore, merit in these appeals which are allowed
without costs. Judgment and order passed by the High Court Division
| in the aforesaid writ petition is accordingly set aside and the Rule

discharged. -
C.J.

S~ M. Armem tj\ru«[/\u't/

my Lord, the Chief Justice. However I would like to discuss and give a
short opinion with respect to the reférences made by the High Court
Division to amendments of section 20 of the Societies Registration Act
1860 made in different states of India by State legislation and by
Union Act to include new purposes for which societies may be formed
and registered under the Act. In the state of Bihar by Act 2 of 1960

after the words “science, literature” in section 20 the words “industry,

MAINUR REZA CHOWDHﬁRY. J:- 1 agree with the judgment of

agriculture” were inserted. By Haryana Act 23 of 1974, section 20 was
ATTESTED y Hary "

Appellate Division
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amended to i « i

e . :ﬁi?\::eim:o::; o:):h:: (i:;t;:r:stbor welfare of the public

Saed B iR S 1€ y the Government as
. . In Maharashtra- Bombay Act 76 of 1958

section 2 provides that notwithstanding anything contained in sub-

section (1) any society registered under the public societies

Registration Act for any public or religious purpose and operating in

the Hyderabad area of the state of Bombay of the Societies

58 shall be deemed to be and continue o be

Registration Act, 19
Act 11 of 1984 in

registered under this Act. In Uttar Pradesh by UBs
section 20 after the words «established for the promotion of" and

before the word “science” the words

Panchayet industry, Rural Development”
including or substitutin

“Khadi and village industry,
were inserted. Similarly

amendments were made by g other activities
ocial welfare, activities con

such as promotion of s
ovement of the natural environment (including

protection and impr
forests, lakes, rivers and wild life) compassion for living creatures,
Pondicherry Act

ducive to the

ence, Sports, games or the fine arts. By

literature, Sci
9 of 1969 in its application to the union territory of Pondicherry

section 20 was to include dissemination of social economic education,

promotion of the interest or welfare of the public or a section of the

public or of non-trading associations with objects confined to the

Union Territory and any other objects as may be notified by the

Government as being beneficial to the public or to a section of the

public. ~
The High Court Division observed that fro
to include new or additional

m the above it seems

that in India it was thought necessary

purposes to section 20 of the Societies Registration Act 1860 by

legislative enactment both Provincial and Union to meet new demands

of time.

By this observation of the High Court Division it was perhaps

meant that sponsoring a banking company having not been included
gistration Act 1860 by any

in section 20 of the Societies Re
amendment in Bangladesh, BRAC could not sponsor or invest in the

banking company BRAC Bank Ltd. v
What the states in India hav
ed the scope of section 20

mentioned above is that they have increas
uld undertake as

by including pumerous activities which societies €O
tment of BRAC of its money

e done by the amendments

their objects. In the instant case the inves

ATTESTED

end
Appollate Divisi.
Raprems Court °f&-:a—h-
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not immediate wauired i . .
ately required in BRAC Bank Lid. is not an actvity

isaged 1 oot

envisaged in section 20 of the Act. [t iz an investment mazde under
z s,

clause XV of the memorandum of BRAC in order to augment its

resources for more effectively achieving the objects for which it was
mcorporatcd. Therefore in order to make investment in
A4 under section 2

of the section is

a bank, BRAC
'
{

v
.
2

0

w

the Socs

Q

does not have to be 80 authorise o
Registration Act 1860, and #0 1O amendment
necessary. '
Iy-\

/ {7

2 s / -

//] / p,{g,//r.,t.,", Y7 ¢ 2

[ agree with the judgment

MOHAMMAD GHOLAM RABBANL, J:
peals be allowed without

of the learned Chief Justice that these 2p

.
/

costs, .
e "
ed)- H.G1 P alplp o J.

"

I have the oppo::u:ity o

D RUHUL AMIN, J:-
Chief Justice

udgment of my rLord the
other Yainur Reza

the judgment of my br
ee with the judgments./
ice case of

regret mY i{nability to agr
Lord the Chief Justz

In the judgment of my
the case of the contestis

with necessary details

138

az

going through the 3
Chowdaury, <-

petitioner and

(in the writ petition)
2s such I avoid repeat
se of the respondents

the writ

respondents
by grating the

orth.

have been get £
etitioner and the ca

cage of the writ P

in the writ petition,/
jn Appeal No.192 of 2000 (writ
ty of

Respondent No.l
tioning legality

petition ques
j£icate of Respondent No.2 to
Appella=nt

peticioner) filed the writ
£ no objection cert

2dvancement

issuing ©

Bangladesh Rural
orate the draft ¥
with the Registrar of Joizn
the

Committee, (BRAC)
No.l, to incorp emorandum ©of articles of
BRAC Bank Ltd.. Appe
stock Companies and seeking
Respondent No.3 why Memorandum ©f Articles ©

and the certificate of incorporation of tkhe appellant NO.2

made without lawful £ m»o

1lant ¥o.Z,
declaratiocn against

£ Associatioz

to have been autbority and is ©

legal effect..

Respondent No.1 f£filed
g one of the societ

the writ petition primarily

contending that BRAC bein y as mentioned

ATTESTED

Bupesintbndens

Appelinte DI
[ CP - .;l.:“.‘o_‘ A _ﬂﬂ'rr('
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in Secti
on 20 of the Societies Registration Act, 1860 and

that primary object of BRAC, as in its
r conducting business for

Memorandum, Aas

society is not authorized to go fo

profit or in other wards to go for conducting business for

said contention of

n is that there

making profit. As against the the

respondent No.l, the appellants’
ocieties Regietration A

contentio
ct, herein after

is no bar in the s
in

parciculnrly
jause XV of the

invest ite

referred to as the Act, in general and

¢ and further that C
gsame tO
he charity and

Section 20 of the Ac
Memorandum of BRAC, authorizes the

surplus found for augmenting its fund for €

the purpose of

e BRAC Bank for
charity was

ting income for expanding the field of

as such investment in th

augmen
amorandum of

ause XV of the M

in accordance to the Cl
ended by the appel

It has also peen cont
XxXIII of the Memorandum of BRAC has quit
auses of the Memorandum of

quite
lant that

BRAC.
Clause e clearly
stipulated that none of the Cl

BRAC would any waYy
m the terms of any S

and that anYy of t

4 be subsidiary or auxilia

*limit oY restrict by reference to OF
ub-Clause OX by the name

inference £fro
the

he Sub-Clause or

of the Society’
ry to the objects

cbject therein woul
mentioned in the first clause..-

To appreciate t

he contentions of the appellants and

the respondents provision of Section 20 and the different

clauses of the Memorand

um of BRAC are set forth below...

Section 20 of the Act reads as; -~

«20. The following gsocieties may be registered under

this Act : 7
charitable societies, **x* gocieties established

on of science,

the diffusion of usef
the foundation OF

literature, OT the fine

for the promoti
arts, for instruction,

ul knowledge.

(the diffusion of political education) .,

maintenance of libraries or rea
members or ope=n to

museums and galleries of painting and ©
of natural history.

instruments,

ding rooms for general use

the public, ©OX public

among the
ther works of art,

collections mechanical and

philosophical inventions,

. ATTI;S}BD
Superintondeal
Appeilate Division
Supremo Coun of Bangiadssd

Fhpe~

or designs..”
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Clauses 7
I, %XV and XXIII of the Memcrazdum of BRAC

are as follows;

< B
Tolfengage in charitable purposes azd SO
welfare activities gtrictly o5 - 72
basis. / £ R
v

xv. To invest and doal with ths monsy oL L
Society not irmediately required im guch =
as may from time toO time be determined.

forth in any gub clauze
rall mnot, except Wass
e iz zoywEy
reference =2
any gub-clause
o-clazuses

xxiii. The objects as et
the above clause &2
context expressly requirez,
limited oX regtricted oy
inference from the terms of
by the name of the Society- Mo such 215
or the objects therein spocifiad cr the powex2
thereby conferred ghall ©De deemsl mereily
subsidiary or auxiliary to toe coiectz
mentioned in the £irst gub-clauze of

and the Society gha 3

world.” 2
v

undisputed position that appellazt

the Act ‘to engage

‘It is the
has , been registered under
charitable purposes and pocial welfare activitl

it basis’+"

gtrictly on non-prof
t of Clause %V of ite ¥

BRAC in the ligh

emorandu= £23

invested its wmoney not immediately required” iz cze paid

pital of the BRAC Ban

investment of the BRAC is cl

up ca ¥k to the extent of 995.97%.

=
r No.=~

aimed by the regponcent

dertaking conducted for profit which is totally

object for which

the
g contention iz made upcn referring ©o

on 20 of the act and Clause 1 of o
8 been contended

ag an un
BRAC Rbas

contrary to

registered. Thi
provision of Secti
Memorandum Of BRAC. As against thig it ba
by the appellants that jnvestment in the paid up capital

of BRAC Bank of the surplu
way be said conducting bugines

investment is to augment income wi
e of the BRAC ©OF in ot

g of the BRACK more

s money of the BRAC is im
g for profit put the said
th the view in the ezd
her words £° zake

to expand the bas
broad pased £for

charitable activitie
fortucate

Py
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group of persons in the D P I R G T
contended that investment by BRAC in the BRAC Bank is
totally permitted by the Clause XV ;f the Memorandum of
BRAC. The said pubmissions have been made upon referring
té the observation of Lord Denning,J in the case of
Trustees of The National Deposit Friendly Society Vs.
Skegness Urban District Council reported in (1958)2 All

E.R 601. The observation is as follows;v[

« But the fact that the society has made profits

v 7 conducted for profit’’,
ed for the purpose of
bodies, such as

have large funds,

does not mean that it is

which I take to mean conduct

making profit'’. Many charitable

ges and religious foundations,

colle
tocks and shares, or

which they invest at interest in B8
which they let at a
conducted for
are to advance

profit. Yet they

purchase land,
profit. The

are not established or
because their objects

as the case

reason is
may Dbe. The

education or religion,
is not one of their

of achieving
if the

investing of funds objects

properly 80O called, but only a means

those objects. S0 here, it seems to me, that,

making of profit is not one of the main objects of an

subsidiary object-that is

organization, but is only a
reby its main objects

if it is only a means whe
| achieved-then = it is not
' established or conducted for profit: see R.v Whitmarsh

Bromley (10) (1852),
I think that the

| to say,
l can be furthered oOr

(9) (1850), 15 Q.B. 600), Bear V.

18 Q.B.271). Applied to this case,

f a reserve fund-despite its gize-is not

building up ©
one of the mai

incidental- a congeguence
The main object of the society

people of small means

n objects of this society. It is only
of the wise investment

policy it has pqrsued.
is to provide gecurity for

against the risks which life hold
Tt is, therefore, not

s for them-and not to

make a profit there from.

conducted for profit."b/

In the background of the facts as gtated herein

t BRAC has invested its money to,

before, particularly tha

ATTES
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Appellste Division
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capital of BRAC pank it
made has

the extent of 99.97% in the paid up
investment #80O

jg difficult to congider that the
by the paid

not been made for making profit oF that

investment BRAC itgelf has not gone for conducting pusiness

n1g it is considere
arn profit

for profit. Eve 4 that the investment
to advance

has been made with an object to @

charity and that th

4 as such,

objects of the BRAC an
t for making P

vestment wag no
ts gtill then the

ig accepted that the in
but to furthering
emains a one fo 1ly contrary

t for which the
so made
rofit in the

t tota
n outobli-hod an

connidorod

r making profi

gociety has bee
is to be
1nvoltmon: is

jnvestment T
to the objec
jnvestment

since P
It was the cont

because the

activities of profit
ention of the

neither certain noTr gecure.
in the writ petition that BRAC in the
ing of purely commorcinl

respondent No.1l

for an undertak

instant case gone
loss and

racter of both PT

in fact has gone
t entire share

risk factor of
a commatcinl
t has

ofit as well as
jnvestment in
holding#s and tha
Limited though most
as the

cha
that for

ern holding almos
flaged the undert

conc
aking as public

camou
of the signatories in
s of Association ©

as such it was t

the Memorandum as well

Article £ the BRAC pank are of one entity

i.e BRAC
stock Comp

he duty of the Registrar of Joint

anies to see whether there were 7 or less chan 7
he Memorandum and the Articles

matter having not

icate of

e signatories to t
on and that aspec
t the time of iss
£ BRAC Bank, and t

I
incorporation o
Joint Ccompanies acted without jurisdiction.

persons ar
t of the

of Associati

been examined a

uance of the certif

hat there by Registrar of

As against this

it has been submitted bY the appellants that although the
dum of Association of BRAC are mostly

atories to Memoran
independent capacity

sign
BRAC personnel but
The Memorandum and

they in their
the Articles of

subscribed to

Association of the BRAC B pears, in

ank. This contention ap

the background of the facts, to be not convincing one since
signatories to the Memorandum and Articles of Association
of the BRAC Bank are mostly BRAC poxlonnol and this bhas
ject that the BRAC Bank be the

nvestment in the
y the BRAC.
L

been done with the ob
BRAC because of 1

exclusive concern of the
extent of 99.97% b

paid up capital to the

ATTESTED
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Na
ngladesh Bank respondent No.2 in Appeal No.192, appellant

in Apyp .

ppeal Nu.193 while i auing no objection certificate for
{t overlooked this material fact
Bank

the reapons besl known
or in other words escaped its rotice as to that BRAC

whather has its peparate entity from BRAC.
BRAC receives donation f£from foreign government OF
foreign State and the

the ‘voluntary
2 of

organization or a citizen of a
is limited to

n Clauge (d) of Section
Regulation

utilization of donation

activity’' as has been defined i

(Voluntary Activities)

the Foreign Donations
in brief the

Ordinances, 1978 (Ordinance xLvI of 1978).

Ordinance. In the background of the facts ©oR record it is

seen that by making investment in the BRAC Bank, the BRAC
eived

y with the donation Tec

ization OT citizen whic

in Clause(d) of

has gone for commercial activit
h is

from foreign government O organ
beyond voluntary activity as mentioned
gection 2 of the ordinance. TO meet this objection of the

been gubmitted from the appellnnt-’
from the government to the
the BRAC for

respondent No.l it has

pide that there being direction
gocieties like

eign donation the BRAC is
investment of the

voluntary organization oOX

|

|
becoming less depended on for
quite within 4its limit in going for
foreign donation not immediately required £or charitable

is any direction from the

purpose. put even if there
ciety like one as BRAC

nment to the organization or 80O

gover
im to become less depended on foreign donation that itself
will not lead one to think or conclude that the society

when taking the donation money out of

like the one as BRAC
ng with uncertainty

und for commercial undertaki
by making utilization of

1 is within
hink about

charity £
of profit and there
untary activity uncertain or ni

One would definitely not t
organization

factor
donation for vol
its primary object.

the government’s policy
donation as the
tivity with foreign donation sho

it upon making investment in the

direction that
receiving foreign BRAC is, instead of
undertaking voluntary ac uld
take steps for earning prof
field or fields where profit is uncertain or in other words
there is risk factor of loss.
behalf of the appellants that soci
donation in case goes on distributing th

donation, without undertaking for augmen
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charity at one stage would come to stand still. But the
fact remains can the societies, as the BRAC is one of
those, go for commercial activities in the name of
augmenting income for making the charity board base, upon

involving itself directly in commercial activities. An

organization rec@iving foreign donation would certainly

take steps for augmenting its income or otherwise it would

go for activities for earring profit to keep the voluntary

but for that would certainly not

activity containing one,
he risk

go to involve itself in commercial activities with t
BRAC by investing its

factor of loss of invested money. The
1 of the

fund to the oxtent of 99.97% in the paid up capita
activities involving

for profit and

ect and

BARC Bank has gone for commercial
itself directly in commercial activities
thereby has involved itself giving go by teo its ob]j
e for achieving which it was registered and r

This has not been contemplated by the
tion

purpos eceives
foreign donation.
policy direction of the government as to the organiza
foreign donation and engaged in
Provision

or society receiving
charity to be less depended on foreign donation.
of Section 20 of the Act shows the type of societies those

can go for registration under the Act. It is seen from the

provision of Section 20 of the Act that the society those
can go for registration under the Act are exclusively of
the kind other than of the societies permitted by law to
undertake commercial activities. The BRAC has been

registered under the Act with the object to engage itself
i{n charitable purpose and wsocial welfare activities
strictly on non-profit basis. Although there is provision
in the Clause XXV of the Memorandum of the BRAC that it can
invest 4its fund 4immediately not required but such
{nvestment itmelf in no way authorizes the BRAC to go for
pure profit oriented commercial activity and consequent
thereupon making non-profit activity as well as voluntary
activity secondary one. The BRAC in going for investment in
the paid up capital of BRAC Bank to the extent of 99.97%,
in my view has certainly given go by to its non-profit
activities and in place has gone for purely commercial
activities, which is not permitted by its Memorandum.
The contention of the appellants that the money or
assots of the BRAC, invested in the undertaking would not
b

A
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be lost appears to be not well founded one since the law of
bankruptcy is very much applicable to the BRAC Bank in the
paid up capital wherein participation of the BRAC is to the
extent of 99.97% and that in case of bankruptcy of the BRAC
Bank the charity money would be lost even if not totally

but substantially. In the name of augmenting income of BRAC

for expanding voluntary activity or that gsocial welfare

activities, Clause XXV of The Memorandum of BRAC does in no

way contemplates investment of asset oOr money of the BRAC

al activities where loss of money or asset 8O

It has been submitted on b
even if bankruptcy

ed at

in commerci
invested is probable. ehalf of

appellants in both the appeals that
e law would only be initiat

sh Bank and that even if in
the BRAC Bank, the

proceeding which under th

the instance of the Banglade

worse situation bankruptcy visits

investment of the BRAC would be free from the effect of

bankruptcy since the money that has been invested by the

It need be mentioned that it is not

BRAC is trust money.

e of the BRAC that its assets or money are

the definite cas

trust property and that for obvious reason BRAC has not

pleaded that its assets are assets of a Trust. The question

of initiation of proceeding only at the instant of the
sh Bank alone and that no

Bangladesh Bank and that Banglade
on of a bankruptcy

other body or person can go for initiati

eeding is not the matter for consideratio
chance of dinitiation of

proc n, or decision
at the moment before me. So,
in respect of BRAC Bank has
altogether been not ruled out. This b?ing a situation the

|
{ Bankruptcy Proceeding
|

en if not the entire money but

apprehension of loosing eV

substantial quantity of money of the charity in case of

initiation of bankruptcy proceeding very muc
the contention that BRAC by the investment in

h remains and

as such

question has made the charity money vulnerable to the risk

factor of loosing the entire money can altogether be not

graded without foundation. In this background of the fact
Bangladesh Bank or the Registrar Joint Stoc

not addressed themselves to this material aspect of the

k Company have

matter while issuing no objection certificate and

certificate of incorporation respectively «
On behalf of the appellants it has been argued that

respondent nO.1 has no locus standi to invoke the writk
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jurisdiction challenging registration of the BRAC Bank by

1 .l

the Reglstrar of Joint GBtock Companies and the no objection
certificate issued by the Bangladesh Bank for commencing of
the business since be is not aggrieved in any respect by

the action or actions of the Registrar Joint Btocr

1t has alesoc been argued
Registrar

Companies and the Bangladesh pank.
n as given by ‘the

that certificate of incorporatio
pangladesh Bank as®

of Joint Btock Company incorporatin

public Limited Company and that ie8
te by the pangladesh pank ¢t

g the
uyance of Do objection

o the BRAC pank for

cortifica

registration and commencing {ts business as in no way

affect the public in general or @ particular group ©of
o come with the writ

he has no right ¢t

roeppondent No.l,
It is

¢ nature of public interest litigation.

petition in th
¢t the Registrar of

materials on record tha

seon from the
pangladesh B

Joint 8Btock Company and the

of their dutien an to
j{pguance of no objection

ank in the performs

ippuance of certificate of

certificate for |

. incorporation and
registration failed to perform their duties, i.e to see
from the BRAC

whether the BRAC pank bas a peparate entity
which they were e

wards the paid two or
rovision of law

quired to do under the law oOr in other

ganizations ipsued certificate without

compliance of the p in that a charitable
registered under the
e totally commercial activity upen

objects. This being tha

organization Act 4is not in law

authorized to undertak

deviation from itse
position in my view the resp
o move the High Court Divisio
laration the actions of the
Bangladesh Bank were
legal effect. It has
n the Act there

primary
ondent No.l was quite competent

n seeking relief by way of
Registrar of Joint Stock
without lawful

t
dec
Company and the

authority and were
submitted on behalf of the appellants that i
is no provision prohibiting the charitable

ed there under for undertaking
income to make the

of no been

and voluntary
activities

| pociety register

for the purpose of augmenting its
board based. Apparently it would

£ the Act that there is &no
izations as are mentioned

charitable activities
appear from the provisions O
embargo on the Societies or Organ
in Section 20 of the Act in goin

commercial undertaking(s) for the purpose
to go for the activities for o

g for profit earning
of augmenting its

income or in other wards
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rofit. i
P But on a close scrutiny of the provisions of tke
Act i

particularly kind of society or organization mentioned
in i i

Section 20 of the Act, society or organization that can

be registered under the Act is required to confine itself

to either voluntary activities or charitable activities

primarily. The society or organization may g°o for
jncidental activities related to or connected with
charitable or welfare activities but in no way can go for

d with the presence of risk factor

investing society’s fun
gelf in activities in 1O way

of loss and that engage it
the society

welfare activity. If

related to social
r any other activitie

ered under the Act goes fo

s in

regist
een

any form different from the purpose for which it has b
registered it would certainly be found in the Act that the
said kind of activities are not permissible. The BRAC has
been registered under the Act with the sole object o©of
d to be engaged in social welfare

t basis under the Act. - i
t to

charitable purpose an

activities.on the non-profi

The present undertaking of the BRAC i.e investmen
the extent of 99.97% in the paid up capital of BRAC Bank is
totally contrary to the purpose for which the BRAC has been- °

d and that going for the instant undertaking is

registere
also violative of the provision of the Act as Dbecause in
case of going for activities other than the activities for

which the BRAC as ha

s been registered as well as other kind

of societies that can be registered under the Act would

agse to be the society of the kind mentioned in Section 20
In case of allowing the society,
the undertaking, as

similar other

ce
of the Act. registered
under the Act to undertake

has undertaken, or

in the

present case BRAC
undertaking with rigk factor of loss of the asset or money

of the society invested there would be necessity of

amendment of the Act widening the pase of the societies

registered under the Act to go for other kind of business

too other than ‘charity and unless amendment is made
registered under the Act to go for

enabling the Societies
activities other than the ac tivities for which at the
present the societies are registered under the Act it is

not permissible for the societies registered under the Act

ial undertaking upon a deviation from

to go for pure commerc

ATTESTED |

Super| d
Abpellste Divisjon

upr
EE;;?““°""“h‘“U



SENO MO, [ ver vo = v =

Page No.44

the .
original object and purpose for which tke Societies

were and are registered. -

In view of the discussions made herein above I do not

find any substance in these appeals. Accordingly the saze

are dismissed. .
v | I P P, »
’}4[/’ M;L . Hlerted Hrnen I

ORDER OF THE COURT
peals are allowed without COStS.

By a majority decision these ap
No.4938 of 1999 is hereby set

The judgment passed in Writ Petition

aside and the same is dismissed. «~
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